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MENNIE VS. LEITCH.

presen ta

ITTON, 2D0TH,

{ 1 to the many misre

tions made, and for fear that incorrect
¢pinions might be formed in regard to
the above case, whi
publicly and otherwise,
lered it advisable to pnblish Chief
; stice Wiisor |
taken Dy the shorthand pter ai the
tri;x’, in order that the public would
have an op purt'mm' ; matters in
their true lig ghtand ju 1dge for themselves,
[ have the THI’K!I!L\«'HI obedient
servant, AL LENCH.
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AGRE
Agreement made and entered into
the eighteenth day of September, 1882,
between A. J. Leitch, of the villa
Dutton, postmaster, of the one
and john Menn: st township
Dunwich, contractor, of the other ]).UI,
witnesseth that the satd A. ]. Leitch
hath agreed to furnish money to the
said John Mennie, for the construction
of the Mennie Drain, not to exceed the
sum of $1,500 at any time, and to pay
the same to the said Mennie as often,
and in such sums as he may require,
and the 1 John Mennie hath agreed
to give the I.eitch his note of
kand for each and every sum of money
re«juisite to make up the amount above
mention and to pay the said Leitch

T

Sali(

aed
said

interest at the rate of 12 per cent. per |

use of sald moneys, said
notes to be used by the said Leitch
only as collateral security, and not for
any other purpose, and the said John
Mennie hath agreed to produce an es-
timate of work done on each section of
said drain as soon“as such section is
compiete¢ and assign such estimate to
the said Leitch, the proceeds of which
are to be applied to the payment of
notes given to said Leitch and interest
on same.’

annmuimn for the

§A. J. LEITCH.
i ](»II\ MENNIE.

CHARGE—WILSON, C. J.—The
contract, gentlemen, is worded in a
way which is perhaps not perfectly
clear, but I think it can be interpreted.
It states very shortly that Leitch has
agreed to furnish money {0 Mennie for
the construction of this drain, not to
exceed the sum of $1,500 at any one
time, and to pay the same to the said
Mennic as often and in such sums as
he may require. I think that the fair
interpretation of that agreement is that
Mennic would be entitled to claim
from Leitch more money than his
work came to if it were really neces-
sary. For instance, if he required to
procure tools or machinery
kind, I think he would be entitled to
make a demand upon Leitch to furn-
ish iim money for that purpose, it
required for the purposes of the
so if there }m[ ,mnc«i to be a
arly expensive portion of the |
there hu,ﬂp ‘nc,d to be about
rock excavation,

}u ixi,
drain ;
partict
work, say
a thousand yards of
which is particularly expensive, and
nstead of costing 1334 cents a yard,
suppose it had cost a dollar a yard, I
think so long as it was required for the
drain, that Mennie
claim upon Leitch |
him money, to enable him
I exXpensive part
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Some portion of
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pertion hard and very ex-
party came

work
and
pensive %y and 1
to an e»‘tpensive piece of
to lay o1 it a good deal of money, it
would be necessary for him that his
men shoul d be paid, and I think that
the plainti @, under the
being requii "ed for the purposes of the
drain, could .have made a demand upon
l.eitch, and .leitch could have been
ru]uiru(i to fuwnish money for that
Mthough it was a losing

S ome
think it the
work and had

picce of work,

concern to \an.ue m far, because [hL |

contract could 1% based upon the
assumption that th.e v»holk work would
a p:wying job. And so
alRo Mennie was not to be paid the
hundred per cent. of his work ; he was
to be paid 8o per cent. of the work,

and 1 that way 2¢ ur cent. would be
at ali times kept baek from hun. Well,
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|
20 per cent. would not amount to a

great deal, but as the work went on 20
| per cent. rnmmcd from large estimates
| would be a considerable sum, and I
!th’mk that, although Mennie was not
entitled to get the 20 per cent. from
» township of Dunwich, he would,
rtheless, be entitled to ask Leitch
» the necessary advance 1 order
that for the payment of his
hink that Mennie
upon
(P31 }
|d estimates
the Engineer in charge :
| entitled to rec more
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‘Lm purposes of the work
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Mennie would us

MEerEeDITH, Q.C.—It is the opposite
way—it is ‘“ You to assign the cer-
: t “’ ates I( would refer to ,\7\'1“ 1¢
~That
down by
proper expres-

| sion

WiLson, C. J. would alter it
taken

would be the
but the word “ You” expressed
there

| If it were

some other languave
1w 1t might not have
down by dictation. There are
| many things brought
have nothing to do with it. We have
>, and apply ourselves

into

to sift the case
tairly to that evidence which has been
given. That is often the greatest part
of the troubie. Now, let us begin with
\ the contract; the contract is plain
enough. ‘T'he substance of 1t is that
i Leitch Wil\ to find money
{ to enable him to perform this contract.
I'here does not seem to be any ques
tion between the parties about the ad-
vancing or not advancing till some
| time in June I think it is; and then
the plaintiff says that Leitch told him
he would not make any more advances,
but it so happened upon that very day
Leitch did endorse a note for Mennie
tor $200 payable at
ippears very hard to understand how
hmh could have said thai, and yet
endorsed the note for him That was
done. I think there must have been
some expression, perhaps not quite as
much said, not anything like a posi-
tive refusal to go on, otherwise he
would not have done that. Ten days
afterwards he endorsed a second note
for 300. That does not show there
anything like a positive refusai to
go on with the work. Whatever lan-
was used then would seem to
be utterly in onsistent with the con-
luct of the parties after that. Noth-
| ing seems to have taken place between
the parties until about the 19th of
July, and the plaintiff says that as
Lei ch had refused to make advances
that he was entitled to use these
sums ; that he had to use it, as the
other said he would not go on with
the contract ; that he would not make
the advances; and so he went and
drew the money on the certificate of
the Encineer of the 13th. July. Well,

was

onage

kind took place at all; that he signed
the mmﬁcatc the Estimate of thg En-
gineer, as he was required to do, as the
Reeve of the Township, along with
the Township Clerk, before the money
could be drawn from the Township
Treasurer, and Mennie was walking
out of the room, and he said * Stop ;
are not you going to assign this over
to me?” And he says he hesitated
a little while; he said, “I will go

and bring it to you.’
account,
back, but went off.
at the evidence fairly, that would
seem almost to have been the first
of the difficulty, because what was said
about the 16th June, trom what I
have said, could hardiy have been
said either in the sense 1n which
Mennie puts it, or to the extent to
which he repeats it ; because, as I have
ismd on that very day Leltch did ad-
vance him $z200, and in ten days
afterwards advanced $300 more, or it
was done by way of advance under
that agreement. He endorsed a note
for him, and by reason of that en-
dorsation he got the money. Now,
the way the accounts would stand
up to the 13th
this way. It

Lr‘lrtln~ that Mennie
to the 14th July $2,040,

and certificates of

by himself that out of the moneys he
was getting from Black at a lower rate
of interest (he was paying ten per cent.
to Black and twelve to Leitch), the ten
per cent. he appropriated $300 to this
drain. Well, that showed that he had
money to the amount of $r400 to
apply upon the drain, and the amount
of wages he paid out was $1555.69.
That would leave him about $155 un-
covered by any advances defendant
had made to him ; but in his examin-

| ation before the Master, instead of say-

particular |
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That is Leitch’s ! time,
and Mennie did not come | reason then.
That is his ac-;or why he thought of damages.

count of the difficulty, and looking the money he got altogether is as fol-
$2640 which he got up to July |

itled t cCei r the | ing he paid $100 and $200, he said he

took $500 or $6oc from the money he
got from Black and put into the drain.
that is called $500, then he

Suno
SUppose

wages $1555 09, so that he
had got $1co more than his ocutlay.
What great harm was done during
that time? The plaintiff 1s claiming
damages, and substantial damages too.
ook at the circumstances; what great
Then, in addition to
portant. In October

was the state of

paid for

was done?
that, it is very in
while that
things plainuff and defendant came to
and the
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1 mortg > for $3
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some oncg,

and he gave » with an end

upon it for $3 more, ["he
made $600, and deducting that

se two
sums
from the $65 dmitted )y be
by him to defendant, he

SEI. lant says that
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fess 1t looks very muc like 1it.  Then
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on February rzth, after that, it 1s 1t
the parties do? Remember, in October
made for damages. In
and a

no claim 1is

February, 1884, the parties met,
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and

}

all his
inst whon e 1S Me 1o this large

gai

goods

claim, for the purpose « itch turn
ing them into account and
il Mennie's liabilities, of
is a list attached to this agreement
Well, it is for you to say whether, that
being done 1n February last, whether
you think h a transaction
have taken place at all if there had
been any idea upon Mennie’s part of
a claim for against
or for preferring
balance of account was struck in
October ; that is, in four months after
he not only strikes this balance and
admits he owes it, but in February
afterwards he hands over all his 1‘-1‘-1
perty to the other, and says, “1 en
with my property ; you pay
all my debts, and you will _,Ll a cer
tain remuneration.” You must look
at that to see how you thmk the
parties were dealing, whether you think
there was any real claim for damages
or injury. If the party had sustained
this large amount of damages, do you

paying oli
which there

damages
a claim after the

think all that would have taken place ? ]
ght of |

Plaintiff then says “1 never thou
damages at all until July, 1884, and
what made me think of damages then
was this : he wanted to get a certificate
from the Engineer fo
says that the dct’mtd.x:.t
RLL\\,,‘\uUld not allow the Engineer
to certify for $300, and I}n E ngineer in
consequence certified only for
and bhe got that. He represents
that was the reason he thought of dam
ages, and
Well, now, Bell, when he is called
upon to give an explanation of that,
he says defeadant never told him to
certify for Mennie at all at any time,
but he told Mennie he could not
certify without the approval of Leitch,
the Reeve, and neither he could ;: but
he says Leitch necver told him not to
certify.

$30
I

MereDITH, Q.C.—~He says it must
have been as early as December, he
thought ; he does not deny it.

WiLson, C. ].—Apply Bell’s evi
dence to Mennie's account. He never
thought of damages till June last, and

not to certify, and he did not certify,
and he only got $1oo. Bell says 1t

That could not have been the
It is not explained how
Now,

lows :
13th ; then if he got $500 from Black
—in the other he says $300—that would
make $3140, and then from the 1st ot
October till the 28th of December he
got $1100 upon the estimates; that
would be $4250 he had got altogether
upon this work ; that is by the 28th of
December ; but at that time there was
work still to be done to the amount of
$6-+7.50, and if that sum be deducted
from the contract price it would leave
about $3000 work done on the con-
tract, and he had got $4250. That is
very nearly the state of things, and it is
a matter of difficulty with me altogeth-

June would be in |er to see where the great loss is, but I
is admitted by both | will try and put questions to you about
had received up |
and then, if |

stands in
detend-

case

it. In my opinion the
the

this way very much : that

lhu proceeds of these notes are added | ant may have been 1n default to some

discount andthat would make$2519.50,
and he had paid for wages to the 14th
July $2415. 73,
‘ilgo, $2665.70 altogether. He had
received to w1thm about $46 of all the
money he had paid out. Well, I do
not think the parties vould have quar-
| relled upon that state of things. I do
not think they should. One had paid
out so much money, and the other had
got within $46 of that very amount.
Down to the u,[h July it does not
| seem to me there is anything for them
| to quarrel about. Look at the conduct
of the parties. The effect of these ad-
vances was that it paid the plaintiff for
all the work he did up to the (3th or
14th July to within about $46. If that
1s the state of things, it is for you to
whether you think there 1s any
{ harm done to anybody. Whatever
took place is rather after the r4th of
July than before it. ~ After the 14th of
July to 28h of December he says he

:~'x 55.60, and he got

|
|

‘,‘ sS4y

on the s imates $110e, and it is said !

and ht‘ )mld for tools |

in, they come to $479.50, 500 less | extent in not ad.ancing in one

|
!
|

case
that I bhave mentioned between July

nd December. The plaintiff had got
about $50 more than the work he had
earned, and up to the 14th of July, or
thereabouts, he had not got
$45 of that which he ought to have got.
Well, now, under these circumstances,
is it astonishing that the plaintiff should
not have thought of damages? it is
not surprising at all. I think it would
have been a little surpnising if he had
thought of damages under these cir
cumstances. Then the other import
ant point is this “ whatever may have
happened, we both agreed that this
contract should be put an end to,”
ment come to in October
$651 to i.eitch, and he paid that off all
but $51.  Then in February afterwards
he made an assignment of his goods
and lands to Leitch, and he gave him
authority to deal with his property for
the purpose of getting : him out of diffi-

had $1100 estimates, and $500 of that | July to the end of the year.

money, $1600 altogether and he had | this settlement took

| you thin

| October ? The settlement, it s
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| placed in Leitch by giving him over
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'LARGE AND WELL ASSORTED

to within |

'Scotch % Canadian

and |
the defendant realized upon the settle- |
last, or in |
which plaintiff acknowledged he owed |

culty and paying off all liability. Look- '
ing at these facts, do you think that |
the agreement was really put an end to |
between the parties? because after
July Leitch, although he signed every |
one of the estimates hefore Mennie |
could get his money upon them, he |
never kept one  He never asked after
that July to assign any certificates over |
to him, and yet he, Leitch, had an op-
portunity whenever a certificate was
given, to say to Mennie “ I want you to
endorse that to me, ¢lse I won't sign
it.” Well, he signed every one of these
certificates, and never made any
trouble about Mennie taking them
away with him. Now, that irom |
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XMAS CABDS IS UNEXCELLED.

Lock at the following :--
Any person buying at least 50 eents worth of

RY GOODS,
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wd or Sewing Machine at
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thought of it ; never thought of them | .
at all until last June,” and then he PINE SHINCLES,

gives a particular reason for it which of all d for sale at
not appa:en ly exist, because at | BISMARCK,
time the uil;»u b
to the En about not
certificate for $300. The
that usually a person who |
has a claim speaks of it. Wehad a| ==

case here the other day in the,  JUBILEE SINCERS.
party said, “ Well, I will settle, but 1 ”." most interesting feature of the recent

2 - e e exhibition at Montreal, was a company of
will not give up the damages. I'here |

2 Jubilee Singers engaged in manufacturing
is no such thing as that between the | the celebrated Gold Coin Chewing Tobacco
parties here.

Mennie was not
Lulxh,

from yeu,” -
y The under have a large g

1gne 1
grades
aocs
that
nothing

giving that
omly thing

gentleman said
> prices

LINVENMAN BROS. & CO.,

“'FQT LORNI‘

gineer

which

and at the same timme delighting the crowds
of spectators with exquisite southern melo
dies A gold medal and & special diploma
were awarded to this popular brand of chew
ing tobacco and the thanks of the commit
tee tendered to The Adams Tobacco Co. for
1heir attractive exhibit

Jury retire.

CATARRH--A NEW TREATMENT.

Perhaps thd most extraordinary success
that has been achi. ved in modern medicine
bas been attained by the Dixon treatment
for Catarrh. Out of 2,000 paticnts treated
during the past six months, fully ninety per
cent have been cured of this stubborh
malady lhis is none the less start ing
when it is remembered tbat not five per
cent. of patieuts presenting themselves to
the regu ar practitioner are benefitted while
the patent medicines and other advertised
cures never record a cure at all.  Starting
with the claim now generally believed by
the most scicotific men that the diseace is
ducto the presence of living parasites in
Dison at once adapted his |
to therr extermination - this accom
claims the Catarrh is practically |
permancy is unquestioned,
him four vears ago are
cures still  No one else has ever attempted
to cyro « atarrh in this manuer, and no other |
treatment hus ever cured < atarch.  The ap
plication of the remedy is simple. and can
ba done at home, and the present season of
the year is the most favorable for a speedy
and permanedt cur., the majority of caxes
being cured at ome treatment Suficrers
should correspond with Messrs A, H. |
DIXON & SON, 305 King street west, To
ronto, Canada, and encloge stamp ftr their
treatise on Catarrh, — Montreal Star, Nov

Look Well to

YOUR UNDEBS*&NDING
AND STAND FROM UNDER. |

A friend T am t ne and all
Good Boots and Shoes 1 make
The workmanship will alwayvs bear

A test y 1
The faculty do all admit
That warm feet needful are
For cold your feet are sure to be
In boots that from the factory are
Sad colds your healtl i rupt
To this you can’t be blind
Then save your doctor bills
And leave factory boots behi
Some wander far and wide,
That better they may do,
But when they try my handmade
Their orders they renew
Be cautious then what boots you buy
And bear it well in mind
That home made boots better are
And cheuaper you will find

ou cannot shalke

cure

and the

BIrs,

work

-

NOTICE. SEWED WORK A

As I have sold my (,arrlnge business | SPECIALTY.

in Dutton I hereby notify all parties S s
indebted to me to call and se'tle at!
A. H. SNIVEeLY.

the reason was that Leitch told Bell | 17, 1882.

Particular attention will be
ok : . fitting the feet likewise the head.
Thanking my customers for their s
patronage in the past, I also ask from | Fir
them as liberal support to Messrs.
Glance & Campbell, my successors.
A. H. SNIVELY.

1884.

st-class Cord Wood taken in exchange
1 Shoes

{s an

for First-class Bo«

M. R. CHRAPMAN,

DUTTON.
SHOP NEXT DOOR to BRICK STORE. |

Dec. 3,

Dutton,

CEY A NEW SUIT

I'here 1s
‘Nothing  Like
'NOTHING hm I,EATIIER

R. A GAL

L Leather
Wm. Monson,

WALLACETOWN.

Begs to inform the people of Dun-
that he has just put in a

GALBRAITH'S,
IOIT A,

buy

wich

stock of

Worsteds,

Where you can

RNESS!

for your horses,

i

TWEEDS, ETC,,

and can get you up a suit of clothes
that will give satisfaciion both in

QUALITY AND PRICE.

for yourselves

A Full Assortment in both
lines always on hand.

| §

Nothing but First-Class Stock and A |

No. 1 Workmen.

A Trial Order Respectfully |

Solicited.
REPAIRING
Neatly & heaph Done,

> d . : {
Thanklng all trlemls for past favors, and in- |
viting an inspection before purchasing elsc=

where, !
| R. A. GALBRAITH. |

A PERFECT FIT

GUARANTERD.

Wm. Monson.

|

| Patronage Respectfully Solicited 5

' sued Deccmber 20th,

'BOOTS AND SHOES ©

{ this

SWMITH'S
ST. THOMAS

601 HALL

* GITY GROGERY |

"B. LANE. Ill TTON. R i e s o

Staple and Fancv Croceries, warcags ‘ o ‘ CLOCKS,

""6‘;:;;?;’."2‘22?,‘°é;ii" JEWELRY,
" Silverware, Fancy ooods, ¢

7

Sole Agent for trhe Roc

Everything in ti I
in st k

Prices Low—1e.ms Cash.
Crysial

lacles.

All Goods Varranted

W. R. JACKSOXN,

292 Zalbot st

Produce Taken at Highest
Prices.

Money to Lo:z=n

y vau_\AuTnlv §\|x' s!gli‘yﬁ'n'giil“ltzm'dg! RODNEY

Ermatinger & Robinson - -
BARRISTERS ETC., e L .

Office in the “The Ermatinger Block’ ! ¢hat hel - 3

COR. TALBOT AND ELGIN-STS. |
ST. THOMAS. HICHCATE FLOUR,
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