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of one of the overseers of works, and as the place was a com-
plete wilderness at the time, the father of the child, asked Col. Bvwhere It might be buried, the reply was, in any convenient place : no
particular spot having as yet been appropriated for such a purpose,bv
any religious denomination. The spot alluded to, was pitched upon i
recommended by the Clerk of works ; others were buried thereafter
wards, and Col. By,out of humane consideration (o the relatives of the
deceased, ordered tlie place to be fenced. It was also proved that the
earth executed from the Basin must in all probability, of neces-
sity be t.irown upon the graves in the same manner as it
would havo beea upon the same ground, had it not been tcmporarilv
so appropriated. In regard to sowing the ground with oats, no arffu-ment one v. ay or other could be made out ; the ground when once set
out tor the service, becomes ipso facto, vested in the Crown, and
Col. l-,y, as the Oihcer and Agent of Government, could not be sup-
posed to ask Ar. Sparks's opinion, what was to be done with it. The
person who was allowed to take a crop of oats off it, was bound to lay
It down in grass, in which state, it is at present. It was further prov-

1 il ^i'^l'
'-'parks, originally gave, only eighty five pounds, for the

'
whole of the two hundred acres, the year before the Canal was com-
menced; and, that by the Canal passing through his property, its va-
lue iiad been enhanced more than ten fold, as it was shown in evi-
dence, that he had sold, and is atill selling lots from the residue left in
his possession, of one third of an acre, for more than the original price
paid by him for the 200 acres.
The Chief Justice, the presiding Judge upon this Trial, charged the

Jury to the following elFect: that it was clear that the Rideau Canal Act,
invested the Officer intrusted with the erection of this great work,with
authority to occupy such lands, as in his judgment were necessary for
the purpose. Without such power, it was quite obvious, that the du-
ties which devolved upon him, could not be performed, and it was fair
to put such a construction upon the Act, as to allow Col. By,every rea-
sonable latitude, in providing against difficulties, that might occur
trom not occupying in the first instance a sufficient quantity of ground-
thatm the case before the Court, when witnesses of professional char-
acter, and lii^i standing in society, were cf opinion, that the land was
necessary for the purposes of the Canal, it was reasonable to presume,
that Col. By took possession of the land, in the exercise of that dis-
cretienary power, with which he was invested, that if he had not exer-
cised reasonable foresight, he would undoubtedly have proved himself
totally unworthy of the confidence the Government had placed in him-
that the Act, expressly states, for the transport of Naval and milita-
ry stores, to facilitate the defence of the Province, and to promote
Its agricultural and commercial interests. That if Sparks, had bene-
htted so much by the Canal, he cannot have suftered injury ; and, that,
n aftep Col. By's plan had been submitted to,and acquiesced in.by Gov-
ernment, It v:c:e to allov/ him to become a suiTerer, it would be a
breach of faith, and no Jury could give a verdict, in opposition '- *•-
plain mean!
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