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franchise of a freeman is wholly for kis own benefit, and a private
right; a rght in the municipality sumlar to that of anatural sub-
jeet in the State, of which he ought not to be deprived far any
mnor offeuce ngrinst lus corporate fealty, any more than that for
which, a3 a subject, he odshit 10 de depnived of Ins franchise as a
liegeman.  For this reason, all minor corporate offences, such as
improper behaviour o ks ,cllow corporators, where not pumshabie
by the general law of the land, as well as violations of lus corpor-
ate duties, ought to be punished by penalties imposed by the
ordinances of the municipality and not by disfranclisement.  But
such offences agaiust the general inw, ay oceasion a forfeiture of
all civit rights, mnport iv themselves a furfeiture of the corporate
franchise ; and offeaces aganst the corporation, which tend to ity
destruction, such as defacing the charters, altering the corpornte
records so as to destroy the enidence of their title to privileges, or
that of the title of his fellow curporaters to therr franchises are of
course causes of disfranchisement.”

Thexe observations relate to municipal corporations ; but why
are they not equally applicable to private corporatiuns?  The iu-
terest or ¢ freedom™ which 2 member has ina private corporation
is as truly a * franclise” as that which any of the burgesses
mentioned in Bagg’s case, had in the borough of Plymouth, and
may often be a much more valuable franchise.  Where i¢ has been
obtained by the payment of a pecumary consideration, and property
is beld in connection with it, it i3 a vested extate, nnd certainly
ought not to be sacrificed on account of minor offences. which
woulld not be permitted to forfeit individual interestsin 2 municipal
corporation.  Andif a power to disfranchisc in a muvicipal corpo-
ration does not exist unless expressly granted, it ix very safe to
conclude that it is not inherent in a private corporation, and must
have an express grant to support it.

The extent to which Bagg’s case has been overruled is ciearly
indicated 1 Lord Bruce's ense, 2 Stringe R 819, which was a
case of amotion, not disfranchisement, and where it was said * the
modern opinion has been that a power of amotion 1s iucident to
the corporation, though Bugg's case reems contrary ”  Richard-
son’s caxe, 1 Burrow’s R 517, was amotiou from a municipal
office—that of Portmaun of the horaugh of {pswich. Lord Mans-
ficld went very fully into the law of corporations, and whilst the
amolion was not susiained, he sanctioned, very distinctly, the
¢ modern opnton” referred to in Lord Bruce's ca<e, and stated
three sorts of offences for which an officer or a corporator may be
dizcharged :

1. Such as bave no immedinte relation to hisoffice: butarein
themselses of #o infamous s nature as to render the offender unfit
to cxecute any public franchi-c.

2. Such as are only again<t his oath and the duty of hia office
as n corporator, and awmount to breaches of the tacit condition
avncxed to his franchise or office.

3  Such as are of n mixe:? natare, as being an offence not only
against the duty of his office, but also a matter indictalle at com-
mon law.

Of these distinctions, limited originally to municipnl corpor-
ations, 1 shall have xomething to say hereafter, when I come to
speak of them in connection with private carporations

In Euarle’s case, Carthew’s R 173, it was heid thata member of
8 corporation canoot be di~franchised cxcept for that which works
to the destruction of the body corporate, or of the liberties and
privileges thercof, and not for any personal offence of onc member
(0 anotker.

Tidderly's case, 1 Siderfin’a R 14, wns a question of restoring
a municipal officer who had valuntarily resigned, and Chief B.
Ilale held that every corporation had power to receive a resigna-
tion, aud might, for goord cnuse, a:rove

These cases are sufficient to reflect he opiaion of the English
courts on Bagg'scate A mare full reference to the authorities will
be found in the notes to Willcack's chapter an disfranchisement, in
kis work on Corporations. The result scems fo be, that the reso-
Intion I quoted from Biga's cace has been so far modified that the
power of amotion is inherent in the nature of corporations and
not dependant upon prescription or charter, but the authoritiex do
not estavhish the point that corporations have inherent power to dis-
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the power of disfranchisement no farther than the rengonings there-
in are entitled Lo respect, tor the puint of the ense had not refereuco
either to private corporations or to the power of disfianchisement,
Whitst, therefure, the very powt of the case may de regavded as
vverruled, the reasonings, as expounded by Mr Wilteuek, aro
such as to commend them to universa acceptance,  Where corpora-
tions are founded upon private capital, the modern Eoglish cases
are very unanimous 1n holding that no stuckbiulder cun be disfran-
chised, and therchy deprived of his interest in the property of
tho corporation, without an express authority for the purpose in
the chnrter.

In Pennsylvaniv, The Commontcealth. ex rel Jokn Binns v. The
St. Patrick Benevolent Sociery, 2 Binn 411, i3 the leading cave.
The society, uuder a power conterred by its chavter, made a by-
tay that v lifyirg 2 member by another member should be pumshed

{ A3 u crime against the society, by removal from office, fline, or

cxpulsion.  Binns having been convicted of grossly vilifying a
fellow-member, was expelled therefore uader thus by-law. The
Supreme Court restored him upon mandamus, mainly on the
ground that the by-law was not necessary for the good govern-
meunt and support of the affiirs of the corporation—that it sub-
jected the rights of membership to the uncertain will of a major-
1ty—that * the offence of vihfying a member, ora private quarrel,
is totally unconnected with the nffiirs of the society. and therefore
its pumshment c wnnot be necessary for the good government of
the corporation ”’  Chief Justice Thlghmnan, delivering the opinion
of the court, quoted Lord Mansfield's three sorts of offences as
Inid down in Richardson’s case, nnd said Binny’ offence did not come
within either of them, and he concluded by declaring that *¢ with-
out an express power in the charter, no maa can be disfranchised
unless he has been guilty of some offence which either affects the
interest or good government of the corperation, orisindictable by
the Inw of the land ”

In Fuller v The Trustees of the Plawfield Academy, 6 Conn. R.
532, Judge Digzet alluded to the doc rine that a power of amo-
tion is incidental to corporations, but scemed to doubt whether it
was applicable to any but municipal corporations, and quoted
Julge Story as saying in the Dartmouth College case, that therd
could be no amotiva of the trustees of that institutivn, and he
restored the trustee of the Plainfield Academy who had been
expelled for disrespectful an-l contemptuous language towards his
associntes, and for neglect of duty asa trustee. ¢ The court,” ho
said, ¢ cannot justify expulsion from office on such charges.
what the trustees might have done to one of their number who
biad committed a crime which would banish him from society. it is
not necessary to decide ™ Another principle was asserted in this
case, that the place of a trustee in an eleemosynary corp: ation,
though no emoluments are attached to it, is a franchise of such a
nature that a person improperly disposzessed of it is entitled to
redress by mandamus.  See also Durtmouth College v. Woodward ;
4 Wheston, 676.

In the case of Gray v. The Mediwcal Society of Erie, 24 Barbour’s
R 570, a physician was asking to be restored to a society from
which he had been expelled for violating a by-law that preseribed a
tariffof fees for medical services The Sapreme Courtof New York
went very fully into the authorities upon corporate powers, and
held that the power gi.on to medical societies by statute to make

! by-laws and regulation« relative to the admission and expulsion of

mernbers, was not an arbitrary or unlimited power, and that a by-
law must be reasonable, and adapted to the purposes of the cor-
por.ation.

In the case of The Comm’th v Philaathrophic Sociefy, 5 Binn.
486, we have in our owa courts what is very rare in the authori-
ties an instance of expulsion that was sustained. A member
made n demand upon the society for retief agreeably to the rales
of the institution, and presented a physician’s bill which he bad
aitered from four to forty dolars, and which he claimed to have
paid  Upon the ground that this was a scandalous crime, amount-
ing almost, if not gnite, to technieal forgery, and that it was
direetly injurious to the society. hiv expulsion was supported.

In Comm’th v The Franklin Beneficral Association, 10 Barr, 357,
a member was restored who had been expelled for enlisting in ths

franchise a private member. But Bagg's case isan authority against § arwy in violation of 8 by-law of the society:.



