
exingishinor see:a:::nssts: of rs-caim fot necessarily
A,;î xtinuishig ordestroying the plaintiff's demnand. In other

words, a set-off appears to consist of a defen.ce to; the original
claimn of the plainti f; a counter-claim is the assertion of a separate
and independent demand, ivhich does flot answer or destroy the* e¶ original dlaim of the plaintif.l" In Gat/tercole v. SinÙth, 7 Q.B.D.
626, Lush, L.J., makes a similar contention, and observes that the

* character of set-off as a defence is not altered by the judicature
Act. Tt is flot an independent action ;it is stili a defence and
nothinig more. Hawkins, J., had occasion to distinguish between.

5': set-off and counter-claimn in Nia/e v. Cl/arke, 4 Ex. D. 295, and
describes the latter as a cross-action, as distinguished from set-off
or matter of detence. In 'Stumore v. Campbell, [1892] 1 Q.B. 314,

loird Esher, M.R., aftier remarking that in some of the cages
language has been used wehich would seern to imply that a counter-
dlaimr is sometimes in the nature of set-off and sometimes'
not, and that matter is occasionally pleaded as counter-claim
wvhich is r..ally set-off, said "Counter-claim is really in the
nattvoe of a cross-action. This Court has determined that,
wvhere there is a counter-claim, in settling the rights of parties,
the dlaim and counter-claim are for ail purposes, except execution,
two independent actions." The relevanc), of these quotations is
not diminished by the circumstance that they refer to the mean-

k~ i~.ing of set-off as used in the judicature Act, since the construction
given is precisely that borne by the termn under the statutes of set-
offof Geo. Il.

Is set-off used in the Newv Brunswick Act in the sense it is
agreed by the foregoing authorities it str'ctIy bears, that is, as
meaning matterof defence as distinct fromn and exclusive of matter
of coutiter-claim ? In such a viewv the right to set-off unliquicdated

4~k damages must be taken to e 'ist only in such cases where t'ney
have a direct and inseparable connection wîth the dealings and
transactions which also gave rise to the subject-mnatter of the

îp plaintiff's action.
In Nec* v. Taylor, [1893] 1 Q. B. 562, Lord Esher, M.R.,

describes a counter-claim arising out of the transaction in respect
of which the action was brought as being a defence to the action,

î and Lindiey, L.J., in the saine case said: The matters set out in
_;U: the counter-claim appear to me to be of such a nature and so closely

connected with the cause of action that, whatever according to legal


