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the event of any trustee becoming incapable, but not in the
svent of any trustee becoming unfit. One of the trustees
became unfit, but not incapable, and the question arose
Whether the cestuis que trust or the continuing trustees were the
Earties to appoint a new trustee in place of the trustee who had
°Come unfit, Kekewich, J., decided that the continuing
trustees were the proper persons to make the appointment,
i:;d that the words “ nominated for that purpose ” only apply
Persons nominated to appoint new trustees in the particu-
aar €vent which has happened, and do not enable them to
PPoint in an event not contemplated by the terms of their
fg;:?r- ' But it might be asked in such a case, wh.o are ‘the
try Muing trustees ?” Does that expression 1ncl.ude the
factstee who has become unfit, who certaln'ly continues de
thiso and de jure trustee up to the time of his removal; but
case throws no light on that question, inasmuch as the
aourjc 1tself, on the application of some of the cestuis que trust,
PPointeq 4 new trustee in the place of the one who had
Come unfit,

COMPANY~W1NDING UP—MISFEASANCE —DIRECTORS—AUDITORS—FALSE BALANCE
sHEETS“I"’AYMENT OF DIVIDENDS WHEN NO PROFITS — DAMAGES—REMOTENESS
—~Winbing up Act, 1890 (53 & 54 ViIcT. €. 63) 5. 10—(R.S.C.c, 129, 5. 83 )

Cati{)’; re Kingston Cotton Mill Co., (15%96) 1 Ch. 3 .31, an appli-

Com was made against the auditors and directors of a

ainpany being wound up, to compel them to mak.e gf)od cer-
ma.dem oneys lost by their misfeasance. The application was

sec, g under the Winding up Act, 1890, sec. 10 (R.S.C. c. 129,

bef;)r3) under the following circumstances. For some years

Sheete t.h € company was ordered to bfe wound up, ‘F)alance

) ths Signed by its auditors were published by t.he dlf‘ectors
nlach.vT shareholders, in which (1) the value ‘_’f its mill and
8‘reat1mery’ and (2) the value of its stock in trade \'Nere
new{ over-stated. The directors and two of the auditors
One of hat (1) was an over-value, but none of them, except
Valyeq the directors named Jaclfson, knew that (2) was over-
eli » but the auditors and directors (other than Jackson)
°Ved ang relied on a statement as to value furnished by

ac .
kson’ who wags also manager of the company. Dividends



