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Chan. Div. 1 NOTES 0F CANADIAN CASES. [hn

i areaonale me rriifl atHeid, the testator had created a mixed fund within a esnbeti after ..ivn c~
to answer the purposes of his will. If the per-
sonalty was flot sufficient for the payrnent 0f
the debts, then the legacies were payable out
of the proceeds of the land, if it was sufficient
they were payable out of the mixed fund. So
far as the charitable legacies were payable out
of the proceeds of the land they were void.
Test proposed by Sir S. Turner in Tench v.
Cheese, 6 D. M. G. ciled as sufficient for. the dis-
posai of this question.

Held also, interest was payable on the lega-
des which were payable out of the land frorn a
year after the testator's death ;and that, al-
thougb, as the wvhole interest of the proceeds
of the land was given to the %vife for life, the
capital had to be kept invested by the execu-
tors, and there was therefore no fund for the
payment of legacies tilI bier death.

The general rule is that legacies carry interest
after the expiration of a year from the death,
though paymient hc from the condition of the
estate impracticable, and tbough the assets have
been unproductive ; and this rule applied here,'for the words of the will ivnported a present
gift, and the legacies did flot forîn part of a
trust to be executed in future, in which case a
different rule applies :Wood v. Penvyre, 13 Ves.
325 ;Lord v. Lard, L. R. 2 Ch. 784.

_7. _7. Foy, for the plaintiffs.
C. G. MfcGazi, for the defendants , T hoînas

Tracy and Stephen Rogers.
Fitzgerald, for the heirs-at-law.

Divisional Court.] [June i i.
FoLEi-Y v. CANADA IPERMANi-Ni' L. & S. Co.
Deed af in fan/- Affirm/ian oi-A C-qiiestcce.
J udgnient of the Chancellor, notec fi 7 a, vol.

18, P. 423, (where, bowever, it is erroneously
stated tbat no steps were taken to disaffirrn the
nlortgage tili Dcc. 7, 1881 ; tbis sbould be "Sept.
7, 1882,") affirrned.

The rule may now be considered as well es-
tablished that the deed of an infant is not void,
but voidable, on bis attaining bis nmajority, if it
prove to be injurious to bis interest. Being
voidable, bie may disaffirmn or affirm it on attain
ing i-najority. Hov this is to be proved, and
within wbat tinie the option inay be received,
bave long been subjects of controversy, but our
own and the English cases establish that an in-
fant is bound expressly to repudiate bis contract

jority, and that if be neglect so to do bis Sîîe""
will amount to an affirmance-

C. Moss, Q.C., for the plaintiff, (aPPeîla1t>
W Cas.sels and Leonard, contra.

Divisional Court.]

Devise af rent Io attesting wilness-25 GO
C. 6, S. z-?. S. O. C. los.

Judgment of PROUDFOOT, J., noted SUPa
18, P. 401, afflrmned. isolis

Altbougb it is now settled that the provi
Of 2 5 Geo. II., c. 6, S. i, as to beneficial gift Wl
attesting witnesses of wills, do not apl ho W11's
of mere personal estate, but only to suc ,td
and codicils as were by the Statute of entai1
required to be attested,-yet the testain 0Cuîd
disposition of the rents pending tbe lease il
not be considered as only tantamoufit or raî
of personal estate quoad the refts-fr keI
issuing out of land is a tenement ; it partae of

te nature of land and is witin the Statulte o

Fratids, wvbicb relates to lands and teneffients
Consequently the case bad to be dealt twithe
there bad been a complete intestacy as t
land in question :and the collection Of the rents
by the executor, instead of by the heirs-etlnen
the persons rigbtfully entitled, and tbe pay Of
of tbem to J. H. was, in effect, a posseSSI0lO
the land by J. H., in favour of whomi the Statuite

of Limnitations ran.
Mass, (%C. and Nesbjtg, for plaintiffs.
Blake, Q. C. and Laziep, for defendatit, Colul

bus Hopkins.

[Julie 11,

Boyd, C.]
REý J. T. SMITH's TRUSTS.

Repairs by tenzant for l«/e-SetZed estatesý5

l'y court-R, S. O. c. 6o, s. 85.
Petition under Settled Estates Acts. A tes'

tator devised certain property to M. Who.
life, and afterwards to any cbild of M. 11cid
migbt survive ber in fee. Sbe bad One .hie
aged ten, 'vhen sbe presented this pettOl
claiming to be allowed for expenditure iade'
bier upon two ouses on the land for 10I

needed repairs, and lasting improvetil entS

about $5oo, and for $ioo paid to a tenattfo
irnprovements made by bim under aPr d
frorm the testator tbat the tenant sbould be Pa
for tbem, and for a sale by the Court.

[Julie ý0-


