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Province of Hiberta.

————

SUPREME COURT.

Hyndmaen, J.] [37 D.L.R. 126,
Rex v. Young KEE.
Criminal law—Quashing of first conviction—Former jeopardy—
SBummary trial—Cr. Code secs. 228, 778, 774.

An order discharging the accused on habeas corpus and quashing
on cerfiorart his conviction made by & magistrate on a summary
trial upon the ground that the defendant was not properly before
the magistrate as he had been arrested without warrant for keep-
ing a disorderly house and that consequently the magistrate was
entirely without jurisdiction to try him, will not constitute a bar
to a subsequent prosecution for the same offence to answer which
the accused was regularly hrought bafore the magistrate by
warrant,

[R. v. Weiss and Williams, 22 Can. Cr. Cas. 42, 13 D.L.R. 632,
and Atty.-General v. Kwok-a-Stng (1873), L.R. 5 P.C. 179, re-
ferred to; and see Annotation at end of this case.]

F. E. Eaton, for accused. J. J. Trainor, for Crown.

ANNOTATION ON ABOVE cASE FROM 37 D.L.R.

A defendant, pleading s former acquittal in answer to a sum-
mary proceeding for an offence, must show that the two charges
are identical and where the offence is that of keeping liquor
for sale between certain dates, the mere fact that the prior charge
was for keeping liquor for sale between the same dates will not
alone prove the identity of the offences. The King v. Johnson,
17 Can., Cr. Cus. 172,

The test is whether the same evidence would be required on
both occasions. If fresh evidence is adduced and the charge
%5'}) 1dil’t'eren’c- there is no bar. Bollard v. Spring (1887) 51 J.P.

Section 907 of the Criminal Code, 1806, is as follows:

“On the trial of an issue on a plea of -autrefois acquit or wutre-
fois convict to any count or counts, if it appear that the matter on




