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defendants' servants engaged irn the operation of the mine and that even if
there was a negiect of the duty irnposed by statute, in respect to inspection
of the machinery, as the accident occurred in consequence of the negli-
genc of one of bis fellow-servants, the defendants were excused frorn
!iability on the ground of common employmnent. Appeal dismissed with
costs.

Shepley, K.C., for appellant. Davis, K.C., for respondent.

Man.] WHITLA V. MANITOBA ASSURANCE CO. [Nov. 30, 1903.
IWHITLA v. ROYAL INSURANCE CO.

Pire insurance- Condition of policy-Double insui ance - Application-
Rebresentation-Substituted insurance- Condition precedent-Lapse of
po/ic-Siatutory cônditions-Estoppe.

B., desiring to abandon his insurance against fire with the Manitoba
Assurance Co. and in lieu thereof to effect insurance on the same pro-
pcrty with the Royal Insurance Co., wrote the local agent of the latter
company stating his intention and asking to have a policy in the IlRoyal"
in substitution for his existing insurance in the IlManitoba." On receiving
an application and paynient of the premnium, the agent issued an interimn
receipt to B. insuring the property pending issue of a policy and forwarded
the application and the premium with bis report to the comnpany's head
office in Montreal where the enclosures were received and retained. The
interirn receipt contained a condition for non-liability in case of prior insur-
ance unless with the company's written assent, but it did not ir ý.ny way
refer to the existing insurance with the Manitoba Assurance Co. Before
receipt of a policy from the Royal, and while the interim receipt was still
in force the property insured wvas destroyed by fire and B. had not in tne
meantime fornially abandoned bis policy with the Manitoba Assurance
Co. l'le latter policy was conditioned to lapse in case of subsequent
wdit ona copanies wih thre rosed nt che subseqnyB asied is
adti on insuances wihu the costd ondthe company B. fied ais
righits to the plaintiffs bx' whom actions were taken against both companieq.

Ik/ed, reversing both judgmnents appealed from (14 Man.L R. go), that
as the Royal Insurance Compan.y had been informed, through their agent,
of the prior insuranice by B. when effectitig the rubstituted insurance, they
must be assumed to have undertaken the risk notwithstanding that such
prior inisurance had not been fornially abandoned and that the Manitoba
Assurance Co. were relieved from liability by reason of such substituted
inisuranice l)eing taken without their consent.

Iid, further, that, under the circunistances, the fact that B. had
miade dîdînis upon both companies did not deprive him or bis assignees of
the righit to recover against the company liable upon the risk.

'l'le Chief justice dissented froni the opinion of the majority of the


