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but bis judgment was reversedl by the Lord.
Chancellor, who heid that there liad been a ton-
ancy created liy the attornment of the mortgager
to the receiver, and that aithougli the receiver
had ne other interest in the property, that fact
dîd not destroy the teuancy and tlie power of
distress annexed te it. IlIt ie contendcd," lie
sys, Ilthat the attormaient cf Aplin lid no
operation,-not liy agr eement, because lic lid
no interest in the lanîd te whicb it couidl appiy,
nor liy estoppel, becanse the deed sets forth the
riglits and interests cf ail parties, and shows
therefere that lie lied ne reversion iu the pre-
mises te whicli the pewver of distress would lie
incident. It appears te me, however. that the
trutb cf the case appeariug by tlie decd le a rea-
son wliy the agreement between the parties
slieuld. be carried jutoe ffect, either liy giviug
efi'ect te tlie intention of thie parties lu the manu
fer tliey have prescribed, or liy svay of estoppel
te prevent tlieir denying the acts tliey liave au-
tlierised te lie doue. If tlie atternînent te tise
inrirtgage woul lie gucd lu creoate a, tenancy lu
tlie mortgager, whicli series te lie provided fer
iy tlie Il Gee. 2, c. 19, wvly sliauld net an
attorument te a third person witli tlie censent of
tlie mortgagee operate to create a teuancy, or te
estop ail parties frein denying tliat sucli a ten-
ancy existe ? Tlie statement in the deed cf rte
clieracter lu wbicli Aplin was te be ciotlied ln,
order te carry loto effect thie object cf the part
ties, anîd tlic proof it affords of lois liaving ne
previeus title lu tlie land, appears te nme te fer-
nisit ne sufficient objection te tlie vaiidity cf tliC
dietrose lu question." Tliere je a distinction lie-
tween fliat case and tlie present; for lu it tlie
tnortgagor and mertgagee, as weli as tlie recel-
'ver. were parties, and the attorninent wae witli
the consent cf the nîortgagee, while bore the
prier mortgagee je net a party. That distinction
le reiied upfon liy Mr. Williams, but it le manifest
that tlie relation cf laniord and tenant was
created, and it is upon that relation, and net
lipcn the consent cf any tliird party, that tlie
riglit cf distress depeuds. The cases tlieu nay
lie said te bie identical, and upon titis point we
are liourd liy ausbority te liold tliat altitougli tise
facts appeer upon tlie face cf tlie instrumenît, tlie
relation cf laudiord and touant is net affected,
and tise riglit cf distress existe.

Thie next question is, wlictber tlie deed creattes
tiny tenancy at all and it le insisted upou the
part of theo plaintiffs titat if sisere je any tenancy
it is fer teti yeare, and tlint tliat being tite inten-
tien of tlie instrument it le void as a lease fer
Chat terni, for wact cf exedtiein. To titat it le
answered by tlie defendinte tliat by thte Statute
of Fraude (29 Car. 2, c. 3, e. 1), a lease for ten
yeers isot ii writing sdieu net lie aliselutely void,
but sloalhbave the effect of au estate et wiii. It
le a

t
se contended that as tlie parties jntended te

graît a lease for ten yeaie, it is ce îtrary te that
intention te lield fliat an estate et wili was crea-
ted. That miglit perliape lie se lu au erdinary
case cf a mere letise for years between landiord
and tenant, but Ibis instrumnitt je a niertgage,
and tliese furîlier provisions wbicli relate te tlie
tenancy are ail meant as a furtlier security for
tlic repaymnit cf thie interest, aud thie intention
cf tlie parties muet lie gatliered frein tlie wolee
instrument. It je net reptîguant tc tlic relation

o f mertgagor and niertgagee thet tlîe tenaincy
slicuid iast fer ten years, and se u ic h first in-
stance that teri is mcntioned ; but thon foliows
the power of re-entîy, and it le clear tbat wblat-
cirer tlie nomini 1uratien cf tue tenency, if it le
in tlie powier cf tlie lendiord at any lime te enter
and put an end te the tenancy liy tasling posses-
sien cf thie premie, the estate le cnly ian estato
et sviil. It le said Iliat an estate et wiil Canneot
last beyond tlie life cf tlie leseor, and Iliat it wsva
contcmplatted liy tlie instrument tliat tbe mort-
gaccr miglit continue tenant te flic beirs, excu-
tors and admninistretors cf the dlefs n lents. Tise
law upon fuis subjeet le beset with subtie dis
tinctions, but it would raflier seni te lie tue rude
fliat sccl a teîîaîîcy niey lest after the deatis cf
the lessor, utîlese lie sliews an intention te deter-
mine it lu bis lifetiîno. Hoe'ever nues may lie,
thie more cîrcuînistauco tliat tlie powier cf re-entry
ie reserved te tlie beirs, executors and admninis-
tiatere, le net cf itseif neceesarily cf effeet te
prevent thie estato freni beiîîg an ostaeo et wiuil.

Bul n vi. of tite case, the Stctutî, of
Fraud put a n end te tue questionî ; for as tic'
ded sias net executed, and thie terni created by

paroi oniy, thte teîîancy liocomes, by tise express
siords cf the statute, a tenncy eit iii. 1 tiik,
moreover, tbet upn the lic constructions of
thie instrument a tenaucy et wiii sas oce:
eitlseîgis fle mertgagee did ot exocute it, ie
assented te it, aîîd adranced mioney upen its
exeution by tue mortgagor.

A point bsas licou mido upon the Bille cf Saie
Act (17 & 18 Vie. c. 36), aîîd if le cbjected tbet
tbis instrument le a blli of sale atithin the mean-

ing cf tiiet acf, and is tlierefere void for want cf
regstr tin. But flic court lis in fhie case ne

powier cf drawing inferences cf fact, and, een if
tliis amouinte te an evasion cf tlie ct, lias ne
powier as a jury te come te fliat conclusion. I
niay, hosiever, observe tliat if tlie instrument ie
a blli cf sale, every mertgage deed wsi in l-
ciuded persoual property, and contajued a clause
of re-eutry, wouid require registration, aîîd nt le
eviden t tliat ne sucli doctrine ceuld lie sîîpported.
Fer theso reesens 1 ani cf opinion that tlie judg-
nient cf thie Court cf Queen's Bencli is riglit, and
sliould lie afilrnied.

CICANNEIL, B., BYe.re, J., KEATING, J., and
CLEASBY, B., coîîcurred.

.Judgment afflroed.

QUJEEN'S BENCII.

REG. v. R1USSELL.

vc onat Cl f the peace- IVW. & 3. c. 21, s. 6-
Mi drcueeacr le-Deicc Dcr oer f Cc utt cf cccydtut
jeu dicicc W!to fevidence.

The Court ef QuedcaL' Beccl cnet rexiew flic decisioc of
au cuferior tribunal ou a mnatter witlic ils juaiic fou,
and ou whicls it has heard ovidence and arrivcd at a
coclusioni.

Wteere a liaige sias prefcrrcd te a Court of Quarter Ses-
sionis ruler 1 W. & M. e. 21, s. 6l, agaicst a cleî'k of the
peere fer a ruicdcmeaceur lu his office, acd cardeurs
was takea, ccd flac Court derided fliaf the chaarges were
prcved, acd dicîuissed the cîcrîr cf tlic pece freun hie
office aud appoaîafcd acother perscu lu lais place.

IIeld, en a qcc, warrauctc informsation rigainat tue rsou ce
appoiuted, that flic scifir iecy of feica eideur r wes a
queston enirïly for tic, Court of Quarter &. &uin, ancd
thse deeisicîî of that Court could net be rericecit by the
Court of Qaeru's iecl.

[Q. B. l W. R. 402.1

May, 1869.]
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