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they exercise their power 'of altering the level of the road,
whether by raising or lowering it, to exercise at their own
expense their power of altering the position of the pipes
for the benefit of the coxnpany owning the pipes, xnust lesýs
any duty to place the pipes at a depth below the new sur-
face corresponding w ith the depth at which they stood
below the aid surface. 1 think that no0 such duty is imposed
upon the appellants. The reai question is on whorn the
expense of altering ttie position of tlie pipes is to fali. It
iippears to me that it fails on the comp any, as betwcen the
rmail autlioilty ttnd( tlie comfpafy, I think that the road. auth-
crity are paramount. They arc entrusted witli the power-s
over the street, not for their own profit as a statutory
body, but for the benefit of the public using the streets
as a -highway. The statutory undertaking of the water
company is vested iu themn with a view to tlieir own profit
as a cornpany, etc., " and for the purpose of affording a
supply of water to consumers of water in their district."

.Without going further into the variaus cases and auth-
orities referred to, I arn of opinion that the corporation
of the city of Toronto has the paraniount duty of provid-
Îilg for the health af the citizens with reference to the
construction o! sewers on their streets, and that the defexi-
dants. have only the right to use the streets for their own
benefit, subject to that paramount authority, and that the
de fendant conipany cannot conipel plainttYs ta go ta the
expense af removing their pipes when it is necessary ln the
public interest thcy should be rexnoved, but they are com-
pellefi to remove same at their own expense. In coraiig to
this conclusion, 1 follow the( decisions af thie American
authorities which, in rny opinion, are applicable to the

point at issue,. Judgrnent will bie entered for the plaintiffs
for $222.22, anxd coats of thec action.


