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Writ o f Slimmon8-Service out of Juri8dictionlrcach of <Ion tract
-Non-Paymen t for <7oods Sold -IPlace of P'ayment-Dfnty 01

Debtor ta Seek oui Credîtor-Con. Rule .45 (e)-Appeal.

LENNox, J., held, that where certain goods were sold by an On-
tario fIrm, delîvery te be made at Edmonton andl no provision was
made as to the place of piyxnent, tbait non-pay!nent of thp purchase-

price was a breach of the entr:act ocrurring in Oniîari, jis ît was
the debtor's duty to seok out bis eedto a<n- rnke paymeont. and
that therefore issuance of a writ for service out of the jurisdiction
was proper.

tComber v. I.Ljan ' 0,7»d A. C. !M4 diseussed.
Judgment Of I IoL.MESTEO, Registrar, reversed.

Appeal by plaintiffs from an order of Ilulmested, Senior
Ilegistrar, in Chambers, setting oside an order of a local
Judge allowing the plaintiffs to issue a writ of entmons for

service out of the jurisdietion and setting asîde the writ and
service thercQf.

F. Aylesworth, for plaintiff, appellant.

G. Osier, for defendant, respondent.

liON. MR. JUSTrICE LNNo x :-Counsolidéated Rlule 25 pro-

vides: <'(1) Service out of Ontario of a writ o! summons

« may be allowed wh «vr() The action is founded
*.on a breach witin Ontario of a contract, wherever

made, which Îs to be performed with'in Onýtarjio."

There is a contraeýt in wvrÎtiing(, and under its express
terns flie goods were silppd to the deifenudants at lEdmon-

ton, Aiberta, the plaintiffs being at the( expense of carniage

ýto that point. Certain payznvenita were made and the plain-
tiffs elaiming to recover the balance were allowed to proceed
irnder the rule quoted by orde(r of the local JUdge of this
Court at Londlon. ThLis ordler and the writ issucd and the
servic-e effected were set asidle by the order of the Ilegistrar
of tiiis Court, sitting as Masteýr i11 Chambero. From this
order the plaintiffs appeal.

With grea( eet I amn of opinion that the learned
jiegistrar erred in setting aside the order of the local Judge.
The « breach " upon which the action is f ounded is non-pay-,
mlent. If the contract provides eit.her in terns or by impli-
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