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In Rie ifuIl and Selby Railway (1839), 5 MýL & W. 327,
tlýc general law as to graduai accretion or recession is
stated. Alerson, B., says, p. 333: " The principle laid
dow'n by Lord Ha!e, thiat the party whio sufl'ers the loss shial
hoe entifled also to the benefit, governs and dccedes tlie ques-
tion. Thiat whicbi cannot ho perceived in ita progress is
tah-en to lie as if if never had existed at ail"

Sc also Giraud's Lessee v. hIughes (1829), 1 Gi & John-
son (14 C. A. Reports, Md., 115.)

De fendants' counsel, iii the course of a very elaborate
and careful argument, cited nunlorous authorities in sup-
Fort of the view that the îîiaintiff Carr had lost the land by
the encroachinent of tlie water. 1 do not cite all of these
because ti]ey are set out at largo ini the extendcd report of
the argument, but I do not tlîink there is any case in whiclh
it lias beon cxpressly held tluat a person in tlîe position of
this individual plaintiff ]oses his property because of the
graduai eneroaclinient of flic water past the land in front
of the road, past thc road and past the fixed boundary of
plaintiffs' land. 11e could not liave gained an incli of land
by accretion even if the lake hiad recedcd for a mile and
therefore it seems fliat the foindamiental doctrine of mutu-
a!itv, forniulated in the civil law and adopted into the juris-
prudence of many ccuntries, cannot apply to Iîim.

Perlîaps the strongest English case cited by defendants'
counsel was Foster v. IVriglil (1878), 4 C. P. D. 438: ' Tfle
plaintiff was lord of a manar held under grants giving hlm
t'le riglit of fisliery ini ail the waters of the manar, and,
consequently, in a river running througli it. Some mnanor
land on one side ot, and near but not adjoining flic river,
was enfranchised and became flic property of flic (le fendant.
The river, which then ran wholly within lands belonging to
fhie plaintiff, afterwards wore away ifs barîk, and by graduai
progress, not vi-sible, but periodically aseerfaînodn during
twelve years, approaehed and eventually encroachcd upon
the defendanf's land, until a strip of if becanie part of flhc
river bcd. Tlîe extent of the cncroachmenf eould be defined.
The defendant went upon flic strip and fishied thiere." Hld,
that an action 'of trespass againsf him for so doing could bie
maintained by the plaintiff, who had an exclusive right of
fishery which extcnded over fthe whole bcd of the river
notwithstanding tbe graduai deviation of the -stream on to
the defendant's land."


