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î tbe jury. <j> But where the facts prnved by the defendant before the
magistrates were aIl undisputed, the judge ought flot to leavre to the jury
the question whether the defeniant tock reasonaffle care to inforni hirâself
of the truc facto of the case, "If," said Cave, J., in a recent case,r "wherever the judge is of opinion that there is a prima facie case of reason
able and probable cause, lie ;à stili bound to ask the jury whether the
det'endant took reasonable carte to informn hinmmelf of the whole of the fictsý,
the restait will he that the jury wîil ahvays be able to overrule the view of'
the judge by finding that the defendant did flot take such reasonablt'
carte, (k) In the C'ourt of Appeal, Lord Esher expressed (p. 726) his
complete concurrence with thexe views, and an additional reason for
adopting the rule thus laid down was pointed out by Kay, L.J., vuz., that
the restilt of holding otherwise would be that a finding nf a jury that th.
d-fendant did flot take proper <care to inquire into the facts would, without
more, determine the action in favour of the plaintifW and tender a further
investigation intu the question of malice superflious.

Il. z(f) Jfoive~ Èf dt'fen(ant'-Among the facts to he deternxined ')y tht
jury are the motives of the prosecutor, rhus, where the defendant, thotigl

r lie was in court when the plaitiif wns on trial on a charge of perjury, did
flot testify in support. of the charge, a judge acts properly ini leaving the casQ
to the jury under an instruction that, if they thouglit that this non-appear-
ance as a witness arose front a consciousness that lie had no evidence to
give whicli cculd support the indictinent, there was want of probable
cause for instituting the prosecution. (1)

S{.(J) Se Mrgv .~/nsie , ' .G'scllthaflt (18$4) 4 'l'ittes L1...tS
where Stepheti, J., submitted tu the jury- the (pestions whether the .Ieféndaritý
héïd uaken proper care to infarin themtsclves il t,) the facts - anid Geidge' v. Sin.s

'~~ '(1884) 1 Tinmes L.R. 3;, where flawkians, J., took the manie course, Ill Grant v.
Booth (I893) 25 NOv. Se. 266, une, af the gr unds which Towiishetd, J_ hield, thlat
the verdict for the plaintiff shouid be set R.sidle was, that as Ille facts were tnot in
dimpute, lthe judge was wrang il% putting tu the jury teqeto i I~
detendant take reasonabte Pains to as certain t he true facis tif the caiste
MNcDonald, C.J., on the other hiatd, thouglit that the action af the trial judge Nvas

ý,Jý, ~quite proper, as Il a man wha sends is botties braadcast over a vtt eve)Iit
wbo, buym hi4 beverages ha-, tit riglit to charge anyonie whba hls thase bottles ill
im possession with theft without at least takitig sotie little pains tu leurti whetiheri

wrong %%,as intt'nded." Wbere the delendant trumted tu lus iiiematry ia regard ta
the exilitence oi u. fact which influeticed hlmi materiallv l in iitituhinié the proceed-
ings, the jury niay be asked wlîether it wvas prudenut t)f-liita ta relv on his iiieniory

110110q v. Xichai (188.3) 9 Ont, R. 347
(ký Brow'n v. Htlawks (i8cqî 2 Q. 13. 718. Whiere there is nul binig in i te

evidenice ta suggest ait> doubt in) the immfd of the trial judge lis to, thîe bot.a tidt.
af the deféndat tir fils beliel in the trutbl oi tuie statenment on which lie acted, lie

-is not boutid ta take i lic opinion of the jury on these poinits .1A rehi/jald v. Ji ar-ep

) ,Sqa)ai Can. S.C 8, se especiallytper (-%vvinae, J. (p. ý56) To the Mani
effeet see the remnarks «iStreet, J., ad 1 Burton, J.A,, lii Hantilon v.<',çfrt

4/) Z'axia*v. Wel/an. (1831) 2 H. & Ad. 84¶ ; 6 B;ng, 1,1. Cotnr.pare tht'
* rîling that, whether the reasonable and probable cawme was not otily dteducible ill

Point ai law iroin the facts, but existed ila the deîi'ndlait',4 inid at the timre of bis
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