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this the defendant was allowed, subject to objec-
tion, to show that entries had sometimes been
made during the existence of the partnership
against P. B., and the judge in charging the
jury told them that they could inspect the books
and sec how they were kept for both periodsand sec if there was any difference between the
years 188o-83 and the subsequent ycars.

The jury found the issue in favor of the de-
fendant, who obtained a verdict on bis set-off.
This was afirmed by the full Court, subject,
however, to the defendant consenting to his
verdict being reduced by deduction of an
amount as to which the trial judge had certi-
lied there was not satisfactory evidence, and
unless defendant consented to such reduction a
new trial would be ordered. On appeal from
this decision to the Supreme Court of Canada,

fleld, STRONG and (;WYNNE, JJ., dissenting,
that there 'vas no misdirection in the trial
judye charging the jury as hie did; that the jury
having on the evidence fouind the facts in favor
of defendant and their flnding having been con-
flrmed by the full Court, it should not be dis-
tuîbed ; and that substantial justice was donc
by the reduction of defendant's damnages.

Held, per GWYNNE, J., that there should be a
new trial ; that the evidence froni defendant's
books, which was objected to, should not have
been received ; and that the course pursued at
the trial, and by the learnied judge in his
charge, seemed based on the assumrption that
because the plaintiffs had at one timie been
partners in special transactions, they should be
deenied to be partners subsequently in an
entirely différent business, which assuinption
was utterly %vithout wvarrant.

Held, also, per GWYNNE, J., that the Court
had no right to compel the defendant to con-
sent to a reduction of damages, as such a course
has neyer been pursued except in an action for
unliquidated darn.ges where the sum awvarded
was considered excessive.

Appeal disnissed with rosts.
G. F. Gregory for the appellants.
Gilbert, Q.C., fur the respondent.
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SEARS V. CITY 0F ST. JOHN.
Lessor anzd le çsee- Ccn'ýenant for renewaIl Op-

tion of lessor- .Second term->ossession by
/essee ajier e-t-Pi;-ato,, of terei- Egèci of-
.Specific Performnance.

ý;anadian ( ases.

A lease for a terni of years provided that W1 1

the termn expired any buildings or imProenn*erected by the lessee should be valuedp and it
should be optional with the lessors eithert~~for tesame or continue the lease for al fu~e
terni of like duration. After the termne
the lessees remained in possessionflr
years, wbcn a new indetiture was execute'*l
recited the provisions of the original lease,
after a declaration that the lessors had agree

10 continue and extend the same 'fora üteterni of fourteen years from the end of t"htcegranted thereby, at the same rent and uOdert1dk covenants, conditions, and agreemtljls
were expressed and contained in the had ecie

indenture of lease, and that the lesstos gt
agreed to accept the sanie, it proceeded trc
the furtherttrn. This last mentioned ,0 defl
contained no independent covenant for ei,
After the second terni expired the lec5e5,qf
tinued in possession, and paid rent for e-o
when they notified the lessors of the*r 1fli5d
to abandon the premises. The lessors td 0
to accept the surrender, and, after de n. 811
further rent, and tender for exeCUti<IO' ht
indenture granting a further terni they brplg
suit for specific performance of the ag tee
implied in the original lease for rene'al Of thc
second terni at their option. cutb-

Held, affirrning thejudgnient of the CoUt 1
low, RH CHIE, C.J., and TASCHEREA'U J., e~
senting, that the lessees were not cntitled t<>
decree for speciflc perfoirmance. .~ 11

1-Jeld per GWVNNE, J., that the provÎs'%det
the second indentuie, granting a refewal ptg,
the like covenants, conditions, and agr id eit 0r

as %ve:e contained in the original leaseq i ltb

operate te) incoiporate in said indentu;;0 là
clause for renew~a1 iii said lease> %vhich hi

have been expressed in in independeli oe

an t. 
.stllc

Per GWYNNE, J., P'ATTERSON, -eI r
that assuming the renewal clause Was 1 I u
ated ini tie se.cond indenture. the lessee at t 1C
not be cornpelled to accept a renewSi nutuS
option of the lessors, there being pOcliquo

6

agreemnent therefor ; if they could, tleic e
Would operate to make the lease Ppe e
the will of the lessors. thlat tbC

Per GWVNNE, and PATTERSON, J-' cdIP
option of the lessors could only be cxercls ed
case there w-ere buildings to be valued. ere Pduring the teirr granted by the inistruîflitCo


