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themn was by niistake misrepresented by the
'9fitten contra.t."

These authorities leave no room for uncer-
tainty as to the principles upon which this
'emledial equity should bc adxninistered. Let
118 enideavor to apply them to the facts of this
case. The plaintiff is bound to prove clearly
that there was a real agreement between hîm
!uid the defendayits différent frein that expressed
In the pelicy. He muet sbow that there was a
Inutual assent to the terme which be says
Should be expressed in the policy. In order to
5uteed ihe muet shew that there was an assent
by the company to the insertion in the policy
e>f the existence of the $1000 insurance in the
Gere Mutual;- or, to put it in the broadest and
2'IOft liberal manner for the plaintiff an agree-
109nt inutuallv assented to that hie should be
1n8ured fromt the 6th February until the 6th of
APril notwithstanding the existence of this
etIler insurance. Nowhere did the company
enter~ into such an agreement. How or by
'"hein was their assent given to any such
terni ? The answer given is . by the agent
B~uter. But this seems to me to rest on an
entire rnisapprehiension of bis functions, either
actual'or assumed. He neither had nor pre-

tetot have authority to gî'se the Company's
assent to any contract of insurance for two
lri0Iths- He did not undertake, either ex-
Pre86iY or impliedly, that the policy should be
1%ed In a certain form or embody certain

t"%for bie didJ not undertake that a policy
8hat4d bie issued at aIl. The plaintiff did not
suppose that in what took place between him
tel Strheltter waa binding the Company

tOuch a contract as tiiat which hie now seeks
to tfiforce. He knew that Buter was not as-
tlUIlng te do more than to forward hie applica-
ion for the consideration of the Board, and to1 e hiIn until hie was advised of. the resuit,

'olrfor 30 days at moat. He was perfectly well
I*bft thaï the proposai to which the Board was
bidsh assent was his written application and
lie" f3tftement already quoted shows that
a*as fullY alive to the importance of the
tPetlf - Contalning correct information as
e eiting insurances. Vonceding that the
te6 establishes with sufficient clearnesa

oi uter had notice of the fact that the par-
Oulu roerty in question was insured ia the

Ir~atl that dos not advance the plain-
Yý4t Cr e is. knowledge of that fact would

Zn aea coatract of the Company which
. «tCr hie nor tbe plaintiff supposed was being
iuj * otice to hlm might reasonably and
th etrated as notice to the Company for
tk;,Oases of any contract whlch be was

»%*rasagent, inaking on behaîf of the Com-
a te Iu caunot perceive how it can import'~ite a contract which was not to be
ut thrpouýgh hlm, but which, te the knowledge

T rtfwas beyond his functions.
W*e fthe ausent waa net given by Buter it

»Opegîven, for it le clear that the author-

Mtes at the head office had no idea of the exist-
ence of the other insurance. If Buter did not
no one on behaif of the defendants did, agree
to insure the plaintiff for two menthe, notwith-
standing the other insurance. On the l9th
February, when the Board agreed te insure the
plaintiff for that period, they acted upon the
application and upon it alone. It appears that
it wau after soute hesitatior- tbey accepted the
risk. The Court is not at liberty to assume
that it would have been accepted had the Board
been aware of the additional insurance. Indeed,
this case appears to mue to involve precisely the
saine considerations as led Sir John Stuart to
afford relief in Fowler v. Scottish Equitable 28
L. J. Ch. 225.

1l believe that the soundne6s of that decision
has neyer been questioned and its appositeness
will justify a brief reference to it although it
bas been frequently referred to in our reporte.
The Plaintiff applied to the London agent of
the Defendants to effect an insurance upon
the life of a person named Haire, in whom.
they were interested. Haire was a merchant
residing at Gibraltar, and in the course of bis
business wau in the habit of visiting ports in
Morocco and other ports on the Mediterranean
and on the cosats of Africa and Asia. The
plaintifse allege that they notified the London
agent of these facts, and that they expressly
stipulated with him that the policy proposed
to be granted on the life of Haire should nlot
be vitiated by his visiting snch ports on certain
conditions, which wcre only arranged alter
much discussion. Uponthe faîth of this agree-
ment and before any policy was actually issued,
the plaintiff paid the tiret premium. The policy,
when lssued, provided that if Haire should de-
part beyond the limita of Europe, it should be
void, but upon it was endorsed a memorandum
that Haire should be at liberty, without license
or extra premium, to visit Tangiers or any other
port within the Mediterranean ; but that it was
understood that he was not to resîde out of
Europe at any place in the Mediterranean be-
yond the period of three menthe, or to go into
the Interlor of Asia or Africa. It was alleged
tbat the mistake waa in the endorsement being
limited te Tangiers and ports in the Mediterra-
nean, instead of extendlng to any ports on he
comste of Africa or Asia.

The Queen's Counsel pointed out that the
cq 'urse of dealing and the evidence in the cause
shiewed that whatever the general authcritY of
Cook mlght bave been as an agent, what aMt-
ally took place was that the agreement which
the plaintiff intended te make was te have its
force and legal effect from an instrument ta bie
executed in Edinburgh.i The London agent
could negotiate the terme of a policy wlth a-y
person desiroas of effecting one with the Soci-
ety, but the pollcy itself was an Instrument te

be mae inEdinurgh,which was the head-
quarters of the Soiety. The agreement, in the
opinion of the V. c., was made la plain and


