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A firm of contractors, The Vf. I. 
Bishop Company whether the parent 
Company or the subsidiary company 
recently incorporated in Newfoundland 
is not known to my client, acting, as 

client understands, on behalf of 
the Marine Agencies Limited, a local 
shipping company recently incorporat­
ed, is building a wharf In the nelgh- 

, : hourhood of Gill's Cove, St. John's 
Sir.—Enclosed please find ; East.
all correspondence .between j This wharf is unquestionably a pub-

m
w

St. John's. Sept 
Evening Telegram.

21, 1.925.

Ith

’ I

k,lt and His Excellency the Gbver- 
which I think of sufficient pub 

. interest to jdatib1 puflit^fon. A:
, Bill, entitled "An Act respecting 

||d. Eight & POWgr JStfr, Ltd.,’’
L; and contains, a Ian 
[jiter irrelevant W tnOt.affbjüfct 

despondence, you have my per- 
Uçion to omit, If you choose, all tljej 
|li except the title anil the following1 
iitions. which I think should bo 

Llnted in extenso: —
I feetion 4. sub-SeCtion 6.
Section 5, sub-Section 1 (a), 
c.etion 5, sub-Section 7.
Section 5, sub-Section 17.
Section 6. sub-Section 1.
Sectioa 6. sub-Section 2. 
till the above sections I have marked 

I. the copy of the Bill sent to you.
1 tn justice to His Excellency and his 
li'vieer.s. as well as to myself, I beg j 
I say that there has not. at any time. 1 
It, i a hint or suggestion of corn- , 

hmise with respect to the subject of j 
litter.

I have also sent copies of this lel- 
l,r to the Daily News and the Fish- 

IfTic’i's Advocate.
Tours faithfully.

J. A. W. W. McNEILY.

St. John's. Aug. 21, 1925.
Jo Sir William Allardyce, K.C.M.G., 

Governor. , •
|jijy it please >ovr Excellency.

! have the honour to submit « for 
jour consideration the following 
icts, and 'respectfully to request your 

official action .theieon. ;
Some time ago I noticed that a large 

portion of the public navigàble 
• iters of the principal part of - the 
karbour of St. John's, at the rear of 
Ht premises Of W. ft G. Ryndell and 
plso in front of a public Cove known 
is Gill's Cove was being appropriated 
iitd piled in by persons then un­
inown to me. Upon making enquiry 
is to who was doing this work I dis- 
tovered that it was being done by W.
I Bishop Co., Ltd., or its subsidiary 
jr. I. Bishop, Ltd,, for a company re­
tenti y formed and known as the 
j'arine Agencies, Ltd.

Knowing that such an enclosure of 
navigable water could not be made 
without special authority by Act of 
the Legislature and being aware that 
to such act had been 
the attention of the MftSîcipal Cour7 
til to the obstruction Of the public 
Cove.

As a result of my action the matter 
was taken up by the Municipal Couii- 
tll with the Executive Council.

it was thèn discovered that the au­
thority under which the parties doing 
the work had assumed to act was a 
permission from the executive Gov­
ernment to use the eastern King’s 
wharf and to make extension thereof 
Into the waters of the harbour.

No authority whatever for the piling 
In of a space of about 125 ft. by 60 ft. 
ef the harbour was adduced and the 
Executive Government, as I under­
stand. disclaimed in a 1 Otter to the 
Municipal Council having given any 
permit whatever for this the main 
portion of the work.

The Municipal Council proceeded 
axainst the parties in relation to thé 
obstruction of the public cove which 
alone falls within their duty, and I 
understand that the parties under­
took in the Magistrate’s Court not to 
obstruek the cove, but they have con­
tinued and built over it nevertheless.

Not being satisfied that such a val­
uable franchise over public property 
«bould be given gratis to the Marina 
Agencies, Ltd., and knowing that in

nuisance in the legal sense of those 
words. It. Involves the appropriation 

a substantial area of public waters, 
which constitute the approach from 
the eastward to Gill's Cove, and also 

Serious obstruction of the said cove, 
ivhich is and has been a public means 
of access to the waters of the harbour 
from the earliest times.

1 have to point out to you, what is 
familiar to every lawyer and doubtless 
well known to you, that It Is Common 
Law, well established as such, thit ap­
propriation of public waters is a pub­
lic nuisance; and this principle haw 
been carried out in several décisions 
of our local Supreme Court relating to 

I the waters of tfre harbour. There are, 
as you are aware, varldus remédies 
for this state of affairs, the principal 

j boinf criminal indictment and civil ac- 
: tion by the Attorney General of his 
i own motion; or similar proceedings in' 
his name but upon the" FSlhtiotV 

i some private complainant. The pro- 
' per remedy applicable in^this case 
I seems to be a civil action-in'the name 
i of the Attorney General ex relations 

nr the complainant. I refer veu'^to th| 
case of the Attorney*"' Général va, 
Shrewsbury Kingsland Bridge Cr| 
lg$2 21 C.D. 752 as ttfètrfràttBk thi| 
type of proceedings. #

My client desires to nXtf steps tg 
protect the public interest in this mat 
tc-r; and lie therefore instruct* me to 
ret cost your concurrence In thp tak­
ing, by him of an action in the name of 

■the Attorney General, far tjtvflurpose 
of putting ?. stop to the "Stale of af­
fairs above mentioned.

Yours truly,
(Sgd.) BRIAN DÜNFTELD.

ties I haye been instructed to «end 
them copies of this correspondence.

An early answer will oblige. '■ 
Yours truly,

(Sgd.) BRIAN DUNfîÊLO.

the King’s Wharf would necessarily 
obstruct the entrance, but this is a 
matter that does not enter into the 
Agreement as between the Govern­
ment and the Çompany. Presumally, 
in making their plans, the Company 
did not consider the small section in 
dispute as being what Is ordinarily 
known as a Cora. The fact of the 

barge of the sewers in that lim­
ited hféA, really unfitted it for any 
other'puJspgse, and it may have been

done with the knowledge and airt 
provatbl the Government.

I, therefore, can see ho reasoft-fBjg5 
any action by this Department.

Yours sincerely,
(Sgd.) W- J. HIÇGINS, 

Attorney General, 
B. E. S. Dunfleld. Esq.,

Barrister ft Solicitor,
City. \

The Hon.
City. 

Dear Sir.

G.W.V.A,, Aug. 15. 1925. 
the Attorney General,

Re Gill’s Core.
• i have to acknowledge yours of to-

August 4, 1926.
Dear Sir,—I beg to- acknowledge re­

ceipt of your communication of the 
31st, ultime, respecting the wharf be­
ing erected by the Marine Agencies, 
Limited.

The claim made in your letter that 
this wharf is a public nuisance will re­
ceive the immediate consideration of 
this Department; and, it I am satisfied 
that such is the case the necessary 
steps will at once be taken on behalf 
of the public.

Yours sincerely,
(Sgd.) W. J. HIGGINS, 

Attorney General.
E.S. Dunfleld Esq., 

ri'ster'ft Solicitor,
City.

day’s date received this morning.
In reply I am instructed to say:
1. It is understood that the Govern­

ment in writing to the Municipal
accepted responsibility for 

the extension of the eastern King’s 
"Wharf hut disclaimed responsibility 
for the other parts of the nuisance, 
vis., the abstraction of the Cove and 
the piling in of public navigable 
waters. Your letter of this morning I 
read to mean that the Government 
flow takes the position of approving 
the whole of the nuisance.

2. If this be the case, then the posi­
tion is that the Government persist 
In lending their approval to a public 
nuisance and refuse to concur in al­
lowing their action to be the subject 
of review in the Supreme Court.

3. I note that you say “I can see no 
reason for any action by this Depart­
ment." Action by the Department is 
not asked for; but merely permission 
to use your name as a formality in an 
action by and at the costs of my 
client. I have made this quite clear la 
my letters.

In view of this answer my client In­
structs me to say that he undersands 
your concurrence to be refused, and 
that he considers himself to be at 
liberty to take such other steps as he 
may think proper. ,

Yours truly,
(Sgd.) BRIAN DUNFIELD.

G.W.V.A.
August 8, 1925.

The Hon. The Attorney General,
City.
Re Wharf etc, at Gill’s Cove,

Dear Sir,—I thank you for your' let­
ter of August 4th, on the above matter, 
and note that if you are satisfied that 
the wharf is a public —nuisance the 
necessary steps jjjrill at once be taken 
6n behalf of the public.

I have of course to point out that 
encroachment upon public waters or 
public rights of way Is, by its verv 
existence a public nuisance; and there 
is not la the present case any question 
as to whether Such eneroaehortent has 
taken place ; it is obvious. Even if it 
could be argued that on encroachment 
were actually beneficial to the public 
as well as those creating It, it would 
still be a public nuisance In the legal 
senie of being a thing which must not 
be done without legislative authority. 
It is evident that if such were not the 
rule, many things might 
private benefit under thq^ clai 
they were of public advantage.

I have to point out that my client

16 August. 1925.
Dear Sir.—I beg to acknowledge 

receipt -of yours of the 12th inst.
I have made enquiries into the mat­

ter of the erections complained of. and 
I find that no work of construction is —... 
in evidence other than what has been from that viewpoint that the Com- 

" ’ ' """ "'’pony did not eonsiier anjt other
aspect of the matter. | The. question, 
therefore, In reepeet of Gill’s Cove, le 
one between the Mdeicipal Council 
ansF the Marine Agency Company.

The Government «tbohght it well to 
lay alt the facte «s jjflmve before the 
Municipal Council, in Order that they 
may take any action .that they con­
sider necessary fh "the premises. The 
Government have "guarded the use of 
the King’s Wbgft fort the public, 
which will in all other respects re­
main as at present:.

I have the freWtiSr to be,
Sir,

Your obqdlent Servant,
(Sgd.) ARTHUR MEWS, 
Deputy Colonial Secretary. 

J, J. Mahoney, Esq.,
City Clerk.

26 August, 192Ç.
Dear Sir.—Replying to yours, of the 

15th inst. T have obtained a copy of 
the letter sent on behalf of the Gov­
ernment to the Municipal Council, and 
for your information, I am enclosing 
same herewith.

The place under diaeussten then was 
the section between Rendell’s prem­
ises and the King’s Wharf, and over 
this, I understand, no erections have j 
been made. The extension outwards of 
the waterfront of Rendell’s premises 
had the approval of the Government 
through the Department of Marine 
and Fisheries.

Yours sincerely 
(Sgd.) W. J. HIGGINS,

Attorney General. 
B. E. S. Dunfleld, Esq.,

Barrister ft Solicitor,
City.

has requested that he be given author- 
o dinary cases encroachment upon the lxatlon to proceed In t%qf$4fl|orney
‘■liters of the harbour has been jeal­
ously limited by the Courts and guard- 
td by the harbour authorities I de- 
tfiminèd not to allow this eleir 
breach of public right to go unchal­
lenged.

Upon looking Into the law 1 found 
that it was practically impossible for 
me in virtue of my pbsitiqp as a pid­
eate citizen to take proceedings of my 
own mere motion to restrain a con­
tinuance of this unlawful act. The 
asugl course in such cases is for the 
private citizen to asl^permission to 
ise the name ef the Attorney General

General’s name; and that If 1# usual 
in stitch cases for this aubiunmivu w, 
be given, so that the pe#|^AvhySlring 
to stbp the nuisance, who is known as 
the delator, has the conduct of the pro­
ceedings, and conducts them at his 
own, instead of at the public’s, ex­
pense and risk. This old and sound 
practice has the result thetastheparty 
objecting, having conduct of the pro­
ceedings, can adduce all the evidence 
and all the arguments he pleases, his 
objection it not confirmed by the 
Courts Is disposed of onee for all, 
whereas if a Government Department

a proceeding te prevent * . côn- ha* the conduct of the proceedings.
■inuanee of an invasion of public 
"I aits. The person making thé re­
lu set Is called the Relator and may he' 
"squired hr the Al 
mdertake responsi

tfjQrr|fty frï .tj|§|TT
IbW for al] co,

objectors will seldom or never be 
satisfied that the nuisance was attack­
ed as effectively as it would have been 

selves. On the oi

Dept, of the Colonial Secretary,
St. John’s, Nfld„ 

July 9th, 1925. 
Sir,—Referring td your letter of 

the 27th June, covering communica­
tion from Mr. J. A. W. W. McNeily, 
With regard to Gill’s COve, Water St. 
Bast. I have the honour to intimate 
that the same was given consideration 
at the last meeting of the Executive 
Government. I am directed to point 

claim that out that all that the Government ha# 
done Is to enter into sti Agreement 
with the Marine Agency Company 
Ltd., permitting this Company to put 
an extension of about forty feet to 
the odtside of the Eastern portion of 

on to I the King’s Wharf. This extension is 
to be erected at their own expense, 
and to be kept in repair by them.

The Government granted them the 
use of this extension for a period of 
thirty years, at an annual rental of 
9200.00, subject to the right of the 
Government, whenever required for 
publie purposes, to aequlre the use 
of the same on tarty-eight hours no­
tice. The Company gets no right 
whatever to the Eastern King’s Wharf 
as it at present stands, nor té the 
'entrance thereen ; and. the Agreement 
prevides that a fence shall be erected

xeaeioned" by hi* action. In such 
'a"es the assent of tW'Attot#^y 
irai gees as a matias-ef qgurto .jnids mt<
•he aetlen is eatltlîÉ piemt|t' it
ieaera! ex relatione J^iw. W. Me7] While thanking

ÜAtor.a action is not tiutocli y
h, the Attorney General, in 

me the action is, can always 
e in the public interest to sup-

’W Riv -i am a
*»W.W KlcWly, Barri«tsr, to call 
hmr official stientioK to 
natter, sad to make the fbll

you therefore for
Nelly vs. The-Marlne Agenclno, ypip egndttioaal undertaking to act, I
Pi'as the case may be. ‘ *- ------ *

There followed thereupon between 
Mr.-Dunfleld, my solicitor and the At» 
lorney General the following cor- ■qsfmdenca.- <f ^

G.W.V.A Betiding, conee 
1196. tiens

am instructed to repeat the request 
that1 my client be authorised to pro-

y
J peed hardily point out to you the 

necessity of promptitude. The parties
rned are pushing their 
faptdly ahead, and the

opera-
soonor

Th* Hob. Ai Attorney General, they are stepped the leas expense they 
WUf. •irTjT-W'HC-""-'* ! '^ffrW'st In removlag the structurée

lhpve erected.

gmoBv

As a matter ef fairness ter these par-

IWXEKT
■m '

IIVXEKT FOB
•mur*

*»ir.

along the eastern boundary of the 
ipresèpt King’s Wharf. No reference, 
^whatever, is made in the Agreement 
to the place immediately to the east­
ward, which has been referred to aa 
Gill’s Cove, and into which the sewer 
pipes discharge, for the obvious rea­
son that neither the Government nor 
the Municipal Council has any author­
ity to grant the Company a right, to 
Obstruct any public Cove, or te inter­
fere with its use by the public; this 
can only be done by Act of the Legis­
lature.

The Agreement in ■ this matter 
Will be ready for execution in «bout 
a week's time, and to this Agreement 
will be attached a . plan, which will 
confirm exactly the position as above 
stated. If you should wish to exam­
ine this plan, I shall be glad to show 
it to you at this oSice some time next 
week.

The proposal of the Company to 
extend the piling to the

The only effect of my protest and 
action is this matter appears to hâve 
been to speed up the work of con­
struction. Perusal of the Records at 
the Regis'try of Companies will show 
that the Marine Agencies Ltd. was in» 
eorporated by Higgius„.Hunt & Emer­
son on the 12tU day of June 1925. The 
signatories to the Memorandum and 
Articles of Association are Olaf Ol­
son. Victor Sydney Bennett and Fred­
erick R. Emerson.

The W. I. Bishop Ltd. was incor­
porated on the 13th day of April, 1926.

The signatories to the Memorandum 
and Articles of Association are Joseph 
S. Lee, Charles E. Hunt and Frederick 
K. Emerson.

The Minister of Justice and Attor­
ney General Hon. W. J. Higgins is the 
senior member of the firm of Higgins, 
Hunt ft Emerson, Charles E. Hunt, 
signatory to the Memorandum and 
Articles of Association of W. I. Bis­
hop, Ltd., is also a partner in the firm 
of Higgins. Hunt ft Emerson, and is 
Solicitor or Law Clerk to the House 
of Assembly. Frederick R. Emerson 
is a signatory to the Memorandum and 
Articles of Association of both of the 
above Companies, and a junior partner 
in the firm of Higgins, Hunt ft Emer­
son. ' "

W. I. Bishop Cb., Ltd., or W. I. Bis­
hop, Ltd.', their subsidiary (owing to 
lark of information 1 know not which) 
are at present engaged in large con­
tracts- with the Government of New­
foundland. When the above facts are 
considered it must be clear that the 
interest of the Hon. Mr. Hlggine as 
a member of the firm of Higgins, Hunt 
ft Emerson in this case clearly clash­
es with his duty as Attorney General 
and Minister of Justice and Protector 
of the public rights.

I regret to have to point out that 
this position is not one which can be 
regarded as an accidental or isolated 
case. For example; The Newfound­
land Light and Power Co. was Incor­
porated on the 17th day of February, 
1924 by the firm of Higgins, Hunt ft 
Emerson. The incorporators and sole 
members and shareholders appearing 
in the Registry of Companies at pres­
ent are W. j. Higgins, Charles B. 
Hunt and F. R. Emerson. Mr. Hig­
gins appears as President and Mr. 
Hunt as Secretary of thlq^Company. 
This Company immediately proceeded 
to apply for very wide rights and con­
cessions. ■ ’ s". ■.

t enclose copy of the original bill 
propobed to be submitted by them to 
the House of Assembly at its last ses­
sion.

The Rules of the House with regard 
to notice to the publie of private bills 
were disregarded In this case as they 
have been in several other cases this 
last session notwithstanding consid­
erable comment by the public and a 
protest made by m* In the public 
press.

The bill was eventually put through 
the Legislature under suspended rules 
notwithstanding a protest by the St. 
John’s Municipal < Council and even as 
finally passed It contains very large 
concessions to the Company In the way 
Of remission of duties and In the way 
of a right to charge Increased fares, 
but without corresponding concession 
to or protection of the public, a pro­
tection which it is the duty of the law 
officers of the Crown to consider.

These concessions were made not to 
a new Industry but to a wall estab­
lished company which according to the 
Financial Post of June 6tb. 1925 (copy 
of extract from which I enclose) had 
shown a net average annual earning 
of $151,119 for eight years. The un­
dertaking was purchased by its pres­
ent from Its former cwwera after full 
investigation of its then franchises and 
With full knowledge of -the facts, and 
the financial position of the Company.

The Company W. I. Bishop, Ltd., 
before referred to is a local subsidiary 
of the W.-I. Bishop CO., Ud„ and one 
or other of these Companies has un­
dertaken publie work upon the Dry 
boek running into millions upoa some 
basis as yet unknown to the public.

Power Co., Ltd., for come very exten­
sive works.

In the light of these facts I submit 
that Mr. Higgins tbe present Attorney 

- ■ of Justice to got

a proper person to decide .of to pees 
upon questions where the rights of 
the public are involved and that he 
must be relieved of his office", and also 
his seat in the Executive Council.

The case of the dismissal of Mr. 
Morine from his ministry by your Ex­
cellency’s predecessor Sir Herbert 
Murray because of his Solicitorship to 
the Reid Co. is a parallel to the pres­
ent case, particularly in so far aa the 
firm of Higgins, Hunt ft Emerson are 
tbe Solicitors for the Contractors for 
the Dry Dock. ,

In making this demand I can honest­
ly say that I am not actuated by any 
spirit’ of malice nor do I act at the 
instance of any one but myself. I am 
not inspired by nor in collusion with 
any politicians, partisans of either 
Government or opposition. I speak 
for the plain citizen looking for or­
dinary protection of his rights. I 
should not take my present course If 
I did not feel fully justified in what 
I am doing and- ready to take personal 
responsibility for It. I am no enemy 
of corporations or large business in­
terests. I recognize their value and 
place In the order of things. They 
must not on the one hand be frighten­
ed or threatened into improprieties 
such as I have called attention to; on 
the other hand they must not from the 
motives of cupidity be willing parties 
to them. They must “play fair.”

I have taken no part In party poli­
tics since Sir Robert Bond retired 
from public life some seventeen years 
ago. I have never sought or desired 
patronage from any political party for 
myaelt nor do I now.

What I am doing 1 do at the cost of 
many friendships, particularly those of 
the Hon. the Attorney General and 
Mr. Hunt with whom my personal and 
profesaiohal relations for the past fif­
teen or twenty years have been most 
cordial, and I might almost say inti­
mate. I attack not Individuals but a 
principle which it allowed to persist 
means Government for the benefit of 
the "rulers and net Government for 
the people.

It may be asked why I have sudden­
ly eeen fit to take Up this unpleasant 
and distasteful task. As tg that let me 
say frankly that as a solicitor of some 
seniority 1 am, in common with other 
practitioners not associated with poli­
tics, subjected to an unfair profession­
al competition, a competition impro­
perly weighed with the influence of 
public office.

This motive may have combined 
with my general and growing dislike 
as a citizen to the recent trend of mat­
ters of the kind referred to.

However, be that as it 'may, having 
been moved to action I take my stand, 
as I am entitled to do upon the rights 
of the public whereof I am a member. ;

The question is then whether Your 
Excellency can submit or tolerate a 
position in relation to the legal ad­
visors of your Government wkjch a 
private client would not tolerate in 
any case wheie there was an opposi­
tion between his interests and those of 
the party dealing with them.

I do not allege that the present At­
torney General has committed an un­
precedented breach of the principles 
which I consider should govern hfe of­
fice; but this breach of principle Is be­
coming yearly less of a technical tnd 
more of a practical and substantial 
grievance In the same degree as the 
Government Is, unfortunately as I 
think rapidly growing from a mere 
collector and expender of taxes into a 
grantor of and participator in large 
public concessions and a factor in the 
actual commercial life of the Colony, 
an employer of commereial non-offi­
cial servants in large numbers and 
the controller of business enterprises.

And while upon this line of thought 
let me remark that in the present 
case the Government is partly assist­
ing and partly protecting the Marine 
Agencies Ltd. is to all Intents and pur­
poses giving An ample subvention te a 
commercial enterprise which is about 
to compete with established business­
es in the same lins. There is no justi­
fication for that unless at the very 
least the new enterprise pays full 
vaine fort what It la given or what it 
ip protected in taking.

During the past few years, large, 
powerful and wealthy concerns have 
come Into this country and entered in­
to business relations with Govern­
ments from time to time. Their pro­
posals are made and drafted by law­
yers and others of the highest skill 
and experience, who have in view, as 
is proper for them, only the advantage 
ef their clients.

Thege proposals should be scrutiniz­
ed on BWalf of this country with the 
same enre, ability and seal as their 
consideration has received from the 
experts employed on the other side.

This Is impossible for an Attorney 
General who la receiving directly or 
indirectly remuneration from the part­
ies making the proposals to the Gov­
ernment.

I think that any competent and im­
partial practitioner would be able to 
point to ample evidence of this after a 
little consideration of a tew of the
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contracts which have been entered 
Into by the Governments and given 
statutory authority within recent 
years. I have afforded the Attorney 
General the opportunity of knowing 
that my present course would be taken 
unless he acceded to my request made 
In the correspondence.

I have now tp ask your Excellency’s 
official answer and action in the mat­
ter.

I have the honour to be,
Your Excellency’s obedient servant, 

(Sgd.) J. A. W. W. McNEILY.
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