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ROBERTS V. HALL.
Adopli

0 n of ChïdPromise to malke a will.
This was an appeal from, the judgmnent ofF E R U S O , J , n t e d s'q r a p . 1 7 7 , w h e r e th efacts ot the case are stated.
Held (reversing the judgment of FERGUSON)J.), (i) The question was flot now whether thecontract originally would have been enforceableby the court bin specie ; and inasmuch as theengagement had been faithfully performed bythe father and the chjîd on their part, anyobjection that there was in the agreement itselfa want of mutuaîity could flot be allowed to pre-vail at this stage. The agreement having so farbeen acted upon as to have altered the status ofthe plaintiff and that by the act of the Halls, anew equity had arisen, and the defendants rnustbe precluded from disputing with the plaintifftheir liability to perform their part of the agree-ment. Fdr where the plaintiff has fully per-formed his part, then if the court can enforce inspecie the part which renhains to be done by thedefendant, it will do so, unless the agreemnentin question be illegal and contrary to publicpolicy.
(ii) The agreemnent now in question is flotillegal as against public policy, or otherwise.For although the general rule is indisputablethat any agreemnent by which a father relin-quishes the custody of his child, and renouncesthe rights and duties which as a parent the lawcasts upon hiini, is illegal and contrary to publicpolicy, yet this only means that the court willflot allow or assist a father to rnake an arrange-ment wvhich wyul preclude himi froiri actingaccording to his judgmnent and discretion in them-ost advantageous manner for the welfare ofthe child. 'rherefore, in those exceptional casesin which the control 'of the father may be injuri-ous to the child, or where it is for the advan-tage of the child'that the parental superintend-ence should flot exist, or where the father agreesto forisfarnili(rzte the child out of regard for hiswelfare, in viewv of benefits, pecuniary or other-wiss, bestowed or expected, the " principal isinverted," and such a contraict may be justified.And the facts shewed the present to be one ofthese exceptional cases. The benefit of thechild is the foundation of both the rule and theexception. And although, in such cases, the
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court requires to be satisfed that there are sold
considerations for the infant to be takenl into
account, and fot mnerely expectation5, before
coming between the parent and the child, Yet Wn
cases where the father is not seekifg tO regain1
the, custody of the child, this is not a necesrelement in determining whether such an arranO'
ment is contrary to public policy. te(ii) Ield, therefore, on the whole cse, teplaintiff was entited to a declaration that theproperty, real and personal, of hich the de-
ceased died possessed is impressed with atrs
in her favour.

Dictum of Court of Appeal in AdesOlv Mad'dison, L. R. 7 Q. B. D. 18i,'dissented froIln' 0(iv) ffeld further (affirming the judglnet OntfiFERGUSON, J., on this point), that the plaifhad the right of suit in her ow naine.
W Gasses for the the plaintiff

Robb for the defendant.

Osler, J.]
THE TowNSHIP F PEMBROKE V.

'î, ~ ~ ~ Set 5ii .68 e.i

c. 174, sec. 277..

Suit by the corporation of the TonshiP OPemnbroke seeking for a mandamnus, connand-ing the defendants to remove their railway fr011'
off a certain highway in the unincorPorate d Vil-
lage f Campbeîtown, and for an injunCtiOtned
the ground that the defendants had costrutetheir railway along the said highwaY wi68,
leave oIf th, plaintiff and contrary to the lo'Sions ofteRailway Act of 1 868, 31 Vct. C. 8sec. I0 D., to which Act the defehldants wereý
s u b j e c t .c 

o p r t nIe/di on the evidence, that the crrtohad suffcientîl, granted leave to the c 0O-iPanYth0 tcarry their raiway along the highwajY8,by atetain resolution passed by themn in ~7,teffect that. " The railway company be not hed
to fill up 1the deep ditch on both sides Of htract on the street, and have proper crossiel
put down at each cross street.", The COUrththat this afiounted to an admissionl thatthdefendants were lawfully ini occupation.o thestreet, coupled with a request tO Put it itbetter condition.
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