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Held, affirming the decree of Blake, V. C,,
that the restriction upon alienation was valid ;
and that there was a chargs created upon the
and for the benefit of the widow ; that the
Mortgage was a breach of th: condition an-
v ﬂfxed to the devise, not to sell or transfer
Without consent, upon which the heirs at law
. Were entitled to enter.

Blake, Q. C., and Bethune, Q.C., for appellant.
O'Leary, for respondent.

Chy. | [March 2.

KILBOURN v. ARNOLD.

Foreclosure—Fiduciary relation between moriga-
gor and mortgagee—Evidence.

In a foreclosure suit the defendant set up,
that the plaintiff, a solicitor, had been em-
Ployed by him to procure a loan of $1,400, to
Pay off a mortgage, on which there was due
8ome $2,000, and that the plaintiff had taken
advantage of this to purchase the mortgags at
that price. ,

It appeared that the plaintiff had been ap-

'Plied to by the defendant to procure a small
loan, but had been unableto do so; and that he
-had also acted for B., the mortgagee, in trying
* to sell the mortgage to a Loaning Company, but
had failed, sometime after which he bought the
Mortgage himself for §1,625.

Held,reversing the judgment of the Court be-
low upon the evidence that there was no confi-
dential or fiduciary relationship established be-
tween the parties, and that the defendant should
~Pay the whole amount of the mortgage or, in
default, foreclosure.
~ C. Robinson, Q. C., for appellant.

Bethune, Q. C., and McIntyre, for respondent.
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McGRADY v. COLLINS.
Title by possession—Fvidence.

The plaintiff reliedon acts of ownership by an.
°‘1}er and himself successively, but not in
Privity with each other, which consisted ih
driving cattle across a swnall piece of ground
and across astream, in order to sustain a bill to

Testrain the cutting of ice upon a portion'of the
Stream, v

- Ch'y]

Held, affirming. the judgmentof the Court be-
low, upon the evidence, that it was not included
in the plaintifi’s conveyance, nor was in his ex-
clusive control ; that the facts were plainly in-
sufficient to support the bill, which was propzr-
ly dismissed. :

Street, for appellant.

Meredith, Q. C., for respondent.
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HARVEY v. STUART ¢/ al.

Partnership—Evidence.

The plaintiffs filed their bill against the de-
fendants, T. and S., and three others, charging
that a partnership existed amongst them, and
alleging that all parties had formed a plan for
building an elevator ; that it was intended to
form a joint stock company, but in order to se-
cure business at once that the plainti¥s had
been authorized to borrow money on anticipation
for the purpose of carrying out the scheme.
This they did upon their ownresponsibility, and
the elevator was builtand worked, butthe efforts ‘
to form a joint stock company failed, and they
now asked that the alleged partnership be
wound up. Various mestings of the parties
took place, but they were informal, and certain
minutes produced were set up by the plaintids as
correct minutes of the meetings by which they
soughtto implicatethe defendants. The minutes,
besides bearingevidence ofincorrectness on their
face, were proved to be unreliable and t> have
been made some time after the meetings. The
defendants set up that the plaintiff had not
been authorized by them to raise money, but
that while there was every prospect of success
that the plaintiffs were anxious to take the risk
upon themselves and secure the expected bene-
fits,and that it was only after the venture proved
a loss, and that they hadl to disburse largely,
that they sought to make the defendants con-
tribute. The bill was dismissed at the hear-
ing as against all the defendants except S. and
T., and a decree was made declaring that the
plaintiffs and S. and T. were as between
themselves jointly and sevarally liable for the
money expended and liabilities incurred in a:d
about erectinz th: elevator, &c. The defend-
ants, S. and T., appealed from this d:cree.
The whole question was one of fact. }

The court was equally divided BURTON and
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