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thougli he believed that it miglit be depended on, as lie had
always fouind Fred. Smnith to be trustwortby.

I think Vhs particular issue presented on the record
should be found iu faveur of defendant, and that the fur-
thier evidence about safety in buying is flot sufficient Vo
satisfly the oflus re8tlflg on the plaintiffs, even if the words
iized] ainouxit to more than an expression of opinion. 1V is
noV proved, 1 Vhink, that defendant acted fraudulently in
what lie rstated to plaintiffs.

Apart £rom this issue, the resuit of which is fatal Vo
the suceess of plaintiffs, there are xnany circumstances of a
xiost suspicions character in the transactions as developed
in the evidence.. ..... he refusal of Archibald Smnith
to produce the books of the crearnery business for 1904 and
1905 ba8 not been justifled by any credible evidenee. 1V is
not, perhaps, very ma.terial whether defendant was owner
or Archihald Smith, but 1 think plaintiffs understood they
were deaJing with Winger as the owner or un owner chiefiy
interested. I doubt whether the statement furnished by
FIred. Smith 18 even approximately aceurate as to the out-
put of 1905, but, on the other hand, the evidence îs hafting
as to the receipts f romt the Canadian Pacifie RailwaY COm-
pany of butter shipped for the year 1905, being inclusive
of ail Vhe output for that year. . . . The rath prob-
ably 18 that there was a considerable shrinkage in Vhe opera-
tions of 1905, which was not disclosed bY the Smiths, but
I amn not sure that it was known Vo defendant Winger before
the close of the sale. I may suspect, but lu a case of this
kind the proof should be more satisfactory than I find iA
here.

The main issue tendered has Vo be decided iu favour Of
defendant, and as Vo s0 xnuch of the Iîtigation lie should
have his costs. But as to the rest of the contention, 1 (do
neV find that he or lis associates, Vhe Smiths, have s0 clea*red
themselves of suspicion or have acted so, coxumendably as Vo
merit an award of costs in their favour. To save the ex-
pense and delay of apportionment, I now direct that the
action shall be disinissed, and that one-haîf Vhe coets Of
litigation shal be paid by plaintiffs Vo defendant; otherwise
no coets Vo or against either party.


