
i "first by he value of what is taken; second by the cost of
"mhining, extraction, hioisting to tle surface, or delivering
"it at the pit's imoutl.

"If, on t other hand, the defendanit takes ont the ore, not
"as the result of an honest inistake, or an lionest intention
"but under circunistances tiat show that lie lias knowlcdge
"of the situation, lie is entitled to no deduction, and lie nay
"not reduce tie recovery by proving the cost of mining."

Coming tien to the second question, the amîount of dam-
ages. Now ai dit outset it is to be reniarked that a Ires-
passer tinds iimîself placed in an unîei'-ablc position, and
lias to assume several heavy burdens.

First--He cantiot charge tie person whose property ie
"lias invaded with the expenses of the exploration incidental
"anad necessary to finding it (i.e., ore), or reachinig the vein
"which lie spoilates by his trespass."-St. Clair v. Cash Co.
supra. p. 529.

Second-Hie nist "show what lie did and the vaile of whîat
"lie took."-lb. 530.

Third-He nst "respond in daniages to Ile highest
"limiîit of recovery unîless able to satisfy the jury of the hon-
"esty of (his) purpose and tle good faitl wil wlicl (lie)
"did the work."-1b. 532.

Fourth--He iist, wherc lie lias muixed ithe ore taketi by
trespass vith lis owi so that the plaintiff is unable to dis-
tinguish i, bc prepared to do so clearly to the satisfaction
of the jury, otherwise the plaintiff iay recover ti vale. 0f
ail tlie ore shown 10 have been agen otit, and the plaintiff's
recovery is liiitcd only by his owi evidence on the subject;
nor can the defendant complain if the jury fix a large estimate
upoin t damagcs.-b. 532 Lindley t6o5.

"And although the cvidence of t defendait niay have been
"eitirely tncontradicted, it by no mteans follows that the jury
"would have allowed tie totality of t expenses as exlhibited
"by te proof offercd."-Ib. 528.

These consequeices arc really but the niatural resulit of t
application to imiining operations of well known principles
long ago enunciated in Armnory v. Delamîirie (1722) 1 Strange
5o4 wliercin it is laid down:

*Wnici the nature of a wrongful act is sucli tlat it not
"only inflicts an injury, but takes away the means of provid-
"ing te nature and extent of a loss. tle law will aid a
"recovery against the wrongdocr anad supply tle deficicncy
"of proof caused by lis iîisconduct by makinig every reason-
"able initenîdienit against iimîî in favour of the pnrty injured.
"A man who wilfully places the property of otlers in a sit-
"tiation wlere it cannot be recovered, or ils true anoniit or
"value ascertainued, by mixing it with lis own, or in any other
"ianner, will consequently be coipelled to hîcar aIl the iicon-
"reniencs of tlh uncertainty or confusion wîhicih lic lias pro-
"duccd, even to the extent of surrendering the wiole, if the
'parts cannîîot be discriiiinîaied, or responding in damagcs for
"tl lighiest value at wiiclh the property cani reasonably be
"estimnated."

Applying the foregoing to the case at bar, I findl that the
defendant lias to a greater or lcss extent iixed its own and
flue plaintiff's ores, or at hcast lias failed to satisfactorily
identify and distinguislh betweci the various shipnicnts,
whichi aimounts to lt same thing. Tiere is nîo defiiite in -
formation of tlie original shape or extent of tIe confiscated
ore body, so tlie plaintiff lias becn forced to resort to scientific
evidclnce, anîd as best it lay on tIe existing ilcagre cvidcice
of former exteit. t reconstruct it, with hie assistance of an
expcricnced minîing eiginecr: but in anusuc-r to wlichi the
defenudant submîîits a counter reconstruction sliowiing a niuîclh
simaller ore body based on its view of tie facts so far as
tlicy have beei proved.

Ii sieli circuimstanlccs, and becaise of tIhe defendait's
wronîg-doinîg and failure to furnish precise proof of wlat was
done tle ivliole question of extenît becomîîes almost ettirely
a mîatter of inîfercice anad estiiate, aid I sec nlo reason. on
Ilhe facts which I feel justificd in giviig effect to. whiy hie
contcnîtion of the plaintiff as to tle amîioniit aInd valie slould
înot bc accepted], as calculated by tle vitnless Fowler; i c..
ciglty-four aid onc-tenth tonts. It wouîld appear to lie a

safe rule to adopt in sicli circumîîstances thiat whiere tihere is
no reason to iatcrially discredit a reconstruction made. as
lere, by a disinterested mininîg cigiicer of ligli stanîding
laving special knowledge of the mineral formations of the
locality in question, stucli a reconstruction muay be assumîîed
to be substantially correct.

As to detcrminîing the exact vaille of the ore takcnî tiat
nay liere he safely arrived at fromt the sueter retirns of
tlic three cars (Nos. 466.8) admîittedly taken fromî the plain-
tiff's winze, bccausc if the iiiissing ore body were nlot part
of that which was tapped by the winze it was in ail probab-
ility the iearest lenticular mass of similar nature and may
properly be taken for the basis of an estiiate in% accordance,
with ft rule above cited.

Applyiing therefore the severer rule to this case, the cost
of iniiing, estimaied at $3.25 ier ton, will he disallowed, but
the following deductionls slouîld be malade front ithe suielter
retuirs:-

Sacking ore .. l..............per toit $ .30
Raisiiig ore fromti working :.-: to .unace .
Fron, surface to railway, including

tranming .. ..... . .. ... .. .. " . 5
Freiglit and smielter treatmîent ... . " 15.00

Total per toi...... $17.
In regard to te claimuî to ilcrease lte value by adding the

aiount of tle Dominion Governmeîîcnt lead bonus it is suffi-
cient to Sa' tlat it vas înot grainted till long after tle trespass
complaimed of, andi te value, it lias been seen, muîîst be taken
to bc as it was at tlie time of Ilue trespass.

Thte imatter of calculating the exact valuie of the ore on
the above basis, by taking hIe prices of silver and lead at
thie time of the trespass, is referred to the Registrar in case
he parties cannot agrce on it; anld juidgnient will bc entered
according to the result of the calculation. li case any difhi-
cuIlty arises before the Registrar t matter nay be referred
back to the Court.

So far as regards judgmuent being entered against the de-
fendaint McGtiigan that iay be spokeii to, for it wVas apparent-
ly overlooked by counsl on the argumuent.

Delivered at Nelson, B. C., June 30, 1904.
Signed, A. M., J.

CENTRE STAR VS. ROssLAND MINERS UNIoN.
Judgient in the case of the Centre Star vs. the Rossland

Miners Union, et al., has been landed down by Mr. Justice
Diff. Thîe case %%as lcard ii Victoria recenitly before a spec-
ial jury, and occupied several days, resultinîg in a verdict for
the plaintiffs, daiages being set downi at $12,;500. A great
deal of iîîterest centered in the case as it practically involved
thie responsibility of the union for the actions of ils officers.
Tlic judgiient is as follows:

"I tlinik there was evidence on which the jury could proper-
Iy find for the plaintiff on all the questions sulbmîiittel to
tihemî. The defendants' application for a nonsuit is therefore
dismnisscd.

"The plaintiff compaly is, on thie findings, entitled to judg-
miîeit agamtst thc Western Federation of Miners, Rosslaid
Braich, bothi iuder tiat naule aid unider tle inme by which
tIle nrgalization was known, viz., The Rossland 'Miners'
Union, No. 38, Western Fedcratioii of Miners, for $2,500,the aîîuount of daimages fouid by Ilie jury; and judgient for
thi amoîunt should also be entered against ail the principal
defeidants except those joinîcd for conuformîity only. Therc

dil be an injuiction againust aIl hie defendlants as claimlîed by
the plaiitiT comîîpanîy at the trial."

LYMAN P. DUFF.
A teiiporary inîjunction was afterwards granted restraining

the defendants fron transferring aiy of thcir property, and
Mr. C. V. Jenkins was appointed ecciver to take charge of
ail revenue accruinig to defeidanits. An appeai is to be taken
onu lchalf of tle Union against hie judgmîuent, as above stated.
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