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of equity would formerly have declined to, give any positive assist-
ance towards the enforcement of their rights. Such a pririciple
involves such far-reaching consequences that we may well pause
before taking its correctness for granted, even upon the authority of
the two very eminent judges by whomn it has been thus applied.
Another possible objection to their view may also be suggested.
For the purposes of their argument, they assume that the rigFt of
action existed before the Judicature .%ct was passed. It seems to
follow, therefore, that, as th-s right wvas created by the legisiature,
their decision resolves itself ultimnately into the proposition that the
earlier statutes have been abrogated pro tanto by the general
provision regarding the conflict between the r -les of law and equity.
Supposing this to be a correct statement o7 aile logical situation, it
is difficuit to admit that the learned judges have flot carried the
doctrirc of repeal by implication further than the analogies of
statutory construction wi Il wvarrant.

In two stili more recent cases, aiso, the position is taken that the
existence or absence of an express covenant to repair is a controlU
litng factor (k).

In the earlier editions of his treatise on Torts, Sir Frederici.
Pollock regarded the liability of a ternor for permissive waste, in
a case where there is no covenant, as being a doubtful point; but
in the later editions it is laid down in unqualified language that *

there is no such liability except wvhere there is an express covenant
to repair. This distinguished writer, therefore, considers that the
question is virtually settled in this sense; and such also seemns to
be the prevailing view in Ontario (1). In the second of the two
cases cited below, Chancellor Boyd deemed it utlnecessary to
"delve into the ancient law" of the subject wvith a view to

impeaching the opinion of Kay iii Avis v. Nezwman (in). But,

(k) P7 rcke v. Calrnady (C.A, IM8) 32 Ch.D. 408; Avis v. 2war,~ (1889) 41 W
C1I.D. 532, par Kay, J. For sonie reniarks on thia case see infra.

As tending qomtewhat in the sane direction, though~ fot actually in poitit, weN
may aiso refer to Leigh v. Dickeson (1884) i5 Q.B.D., (C.A.'/6o afflrning ta QB.D.
194, holding that, in the absence of an expresq contrac.t, one tenant in icomnion of

abuewqexpends money ini ordinary repairs, not being such as are' necesgary
to prevent the house froin going to ruin, has 11o right of action agaitist hi$ co-
tenant for contribution. Such a payment in treated as voluntary.X

la ) MtOlfg v. 'acigiPO (1896) 28 Ont. R. 45 la cage Of a YearlY tenant, but the
lnguage of the court in quite general]. Patterson v. Central &c. L. Co. (i &)S) 29

ont. R. 134

()(1889) 41 Ch.D, 53â.
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