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freini the coinpaîîy slire ioney limai lie land nniy chaini tu for tu tlîe cvidcîîce, land by uniment ieave wns re.servcd te the iefeiidat
Wood ivlîiclî lie lanîd tîîîîîsclf dci jyi cd, anîd liant lie supposd tlle itu niovo tu center ai verdict ii lais lfayour. if tic court shouid bcoef
Comtpany lîrl saade a iaibttkc in payilir it to lasu. Ilc offereti to offiinî Ilat tiiet e wa8 nec preof of -dettity tu go to the jury ; or i
-ive 111) liaif of uIl aîolîey to thc plinlîîm, nut oiily gave n>: si renson tihe court sbouid buo f opinion, s the dcfcndmut contended, tisai;
for kecpîng any portion cf it, tisat ho ivîîs Iiliascîf n creditor of I1463 peices apjîcaigSig tu bave heesi eut talonî lot 13 iii the 4îlî
Milîty's. Irange, ivere net Cut on land cci creti by Uhc license, andi tlt tige

As to tice objection takien tu flic written ns8igunent under wiîich Iconsequence of Uic plaintifi saut being entitlcd tu recever for that
te plaitif' ciainiis-niamely, that it landitact been duly filed portiont of tlue tiniber ciaimedl would ho to outitle the defendant te a
according te te Clîattei 3aortgage Act, for ivant of n proper affi- veîidict in )lis faveur na te aIl.
davit moade by the conne otiî ai trai uapota thist, bccaube J. S. Macdonald, Q. C. obtaincd a rule nisi t0 enter a vcrdict. for
thc provisions of tisai; oct cou only oreilte difliculty wherc the as- 1defendant, or for tn ncw trial.
signassent is disputed t'y a person claiminig under ai sutisequent Deticon sliewcd cause, andti etetl Provincial Insurance C'ompany
assignirenti or lmy a jumigmnrt creditor cf tige party m:iking it. v. Mailland, 7 C. P. 426; -, rairford v. 2'hrnas, 7 C. 1'. 63; Metinie

As to e cpîainitiffs riglit te Uic mmoncv, tlic wood uaust )lave be- r. Miake. 2 Jur. N. S. 953 ; Ncdsioa v. J1îarford, 8 'M. & W. 806,
lougcd iii tie eye of tlle law to Nlinty outil the property lu it hlînl 82:3; SiI v. lint, 10 U. C. R. 521 ; Jnr. JuIy, 1858, p. 616;
vcsted in tiic coinpssuy as vendees, wlielî it could tact tde until it 14 &15 Vie,, cl), 64, secs, 1, 7, 8 ; 12 Vie., eh. 30, secs. 2, 7, 8.
was inspectes[l andi insurc'l It wüs in thc trnentiiac e flr under Roiteîsox, C. J.-Thc evideuce. in my opinion, was sufficient te
the contrat. of Uieceompaay, that the3' eouid î.nd probably woulti go, te UIl jury, beotu lu regard te the titber being eut within the
have preveated its being taken out cf Uic y ,rd, andi %ould hatve 1 periedi cevereti 'y the plaititiff's license and thc identity of thcfilut-
kept it tilli licy lad txnutined andi mensured it, rejeetiiig sanY - ber xvhlicii hall been eut on that landi witb thic tim'jer replevieti
tlîat dild not couic up to the contrnet; yet the wood must lunflic 1 unîler flic piaintiff's writ. Loolîing at the wholc evidence, anti at
meantime helong tal some one, andi na it as nlot yet the wOOd Of J the defenisnt's eonduct in the motter, I tbink the jury came te a
flic compguy, it maust bave been the property of Mîlnty whe teck 1proper conclusion upon both points.
it there, amnd -i'be coulai tassigu it subject te tbe c09IPaDY's elaim. 1 As te tho lot 13, it was not inelutied in the license, the iverds
About the companay's lagint u e i wood f lere cli be ne diffictiity, i"-frein loi,; 1 Io 13 " exeluded both- 1 and 13, and gave only the
because they bave got the weei nt bave paîid fur it. Mîîlit7 1 privilege lîpon lots beîween.
makes ne cloimr toe cmoney wbich lins tlaus get by aistake irais There as therefore only the question whetber thc plaintiff's claimt
the wrong persen'a bonds, and he adroits that tlie plaintiff is the ladivisible, se that in tis fero of action the plaintif' can recever
person entitiedt i t, andi supports Ibis dlaim by bais evitience. 1 for the quantity of tîmber cnt upen the land, rejectiug the 140

WcV tiîink the piaiiitiff ivas properiy ailotvcd to recever, andi that pieces preved te bave been eut on lot 13.
this relie mcust ie disebargeti. 1 tbink it cannot bc lielti that the verdict in replevin untier eur

uile dischnr,-eti. 1 statute is netdivisible, bince replevin is alewed tu be hrought gener-
Ially la cases wbere trespassýor treverv'ould lie. Iflthe partyisa l-
tended te be favoureti by baving the means providleil of getting the

IIAIGGART V. K£EaSiAA. vcry ebattels ho claims, instead of lamgages accartiing te their
)t'pZ&ai-riohi lerecarerfor >i r!. 1 valine, the eifeet wouid fail far short of tbe intention, if any tistako

lu replevin limier 14 & lb Vic, ch. CA, the vcrdict ls divisile. ào ilt the ffltain in regard te a single article among many that have been replevieti,
tlttinay rcov %vîiatêeCe part of tht goûdai tu ahisettittd toaud the must tura tbc verdict fagainst bita for everytbing.
"Frctoata te 13', InId~lot d~ a late case in this court ef Silts v. Hfune, cite'l lu the argu-

Fromlot 1 t 13, ecicam btta an M.ment, we bcid la a case like this, where lumber bati been replevied,
Xaru.rVIN for 277 picces of white paine timber. that the pilintiff might recover for a portion îvbich lie proveti land
pleas.-l. Non& cevît. 2. Tbat Uic tinîber was not tbeproperty been eut off bais land. tbougb as te another portion ho faiiieti te

or the plaintiff. satilfy te jury tbat it bail been taken frot bis land.
At te trial at Perth, 'nefore Richards, J., it appeareti that on Tbe verdict mut be entereti for Uie plaintif', fer 131 pieces,

the Iltit of January, 1858, a license was grantedl hy the govera- and for defen'iaut for 146 pieces.
ment te the plaintif'. tultier 12 Vie., eh. 30, andl regulations matie BlURS, J.--The plaintif' is net entitleti te, recover fer the timber
on the 8th of August, 1851, te eut red andi wbite pins andi ail eut on lot No. 13, for tiat eertainiy was flot granteti hy the Croira
oller timber upea tite lands tbîîs deýcribeti, Te eKtend frein lots license te the plaintif'. It dees nlot appear te me the defendant
lie. 1 te 13 la tite Ist range, anti 2nd, 3rd, and 4tit ranges cf tho can clainu that thc remedy by replevin contact be sustained, beccause
township cf Cilena, the haîf of adjoitaing roati allewance incicieti1 Ihe bas bimself causeti snob a mixture cf the plaiutMfs preperty
viitit cacit lot, if vocant Crown lotsat thisdate; Canada Company, 1 witb bais ewn tbat it is dîfficuit te itientify te plaintiffs property.
Clergy lots excepteti, anti ludion lets; andi lots Nos. 8 and 2 lu the Undoubtediy cither tre.Qpasg or trever weuid lie, notwithstantiing
lat range, 13, 10, 12 andi 16 ta tue 2nd range, west haif of Nos. 1, t defn 1au iad se acteti, anti it may be askcd, is his cantineS te

2anti 8 la the 3rd range, anti Nos. 2, 3, 6i andi 12 in the 4th range fr.e hlm flr ir speciflc reinetiy of replevinî?
aise, excepted. No ( eubt there must have heen a possession or a constructive

The licetîse expresseti that, it was te he in force fuI tho 3Oth cf riglît te the possession of tic property in order te enable the plain-
April, 1858, andt tînt by virtue of the soiti licciîse tlecplainstiffhad tiff te sue eut the wrît. Ilere the plaintiff hai the riglît or tue
righf, by te Provincial Statute 12 Vie., ch. 30, f0 rail timber eut Crewn te the timl'er vhile il was standing, and aise bod te rigbt
by eailors la trespass on lte grouands Sbcreby asigneti, with full of the Croira te seize anti tolets it aller being eut any uhere
power te seize anti recover the sauteany whero witbin this Province. isithin tuielrovince. A plaintif utust catisfry a jury as weli as ho

The plaintif' gave evitieuceo f 277 picra aviug beeo cut on lots can -shat quantity of goudas or preperty tîîken froim a larger quart-
'which the plaintif' claimed te bc witiiin lier license but 146 piceq tity of like geetis or pro jert7 ib bis.
or thot nutaber land heen taken frein lot 13 in tlîe 4tlî range, and Tbc def-.ndant asks for a new trial na respects the 'whole quart-
the defeatiant coatendect tliat liit lot was not include in lue tlîc- fity of gootis, becanse tue verdict canneS lbc cntcrcd distrihutively,
cense. The pltintiff offered to givil evidente as te wliat was ln' anti for tlîat tîme bond gircn contemplates a delivery hack cf the
tentiet in that respect, but tbe Icarneti jetige helti titat snob evi- wîîole preperty replevieti. Ilow the plaîntiff's bond may lac franiieti
deace iras inatimisable. 1 we de net kueir; it isnot before flic court; but boirever tlmgt utay

The dlefendatnt's ceunasel aise objecteil tuaS the evidence iras net heb, I appgreliend, it clin make ne différenuce. Tue 4th section of flic
sufficient toe staliblhe icilenuiuy of the tiîabcr seize(l 'with tliat Replcvin Act, 14 & 15 Vie., cli. 64, onalets tuaS the condition cf
wiiich lad beerg discevereti te have licou tsakem from the pl:iintiff's the bondi is to lac aitereti te correspond witb the irrit autitoriseti
land; lanti that i. iras not proveti that, tlîe tillber lanid been cuit by the aet.
ivithiu flic perioti covcretî hy t!aî liceuse, land se that it iras net Tige sautle rule mîust prevail ln an action of replevin as in cilers
ss, irta the phalîttif' land certaiaiy a rigl t te it. rhicre tlîe rîgit of preptrty is involveti, nomcly, titat tite verdict

Tue icaracti jutîge loft fn the jury theso questions of fact upon Imay ho distributive.


