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Ferguson, Jnoted in this journal an/e Vol. 18. existence of an incumbrance cannot bc
45nounced a material fact, the f0n-COnlun v

Thc facîs of the case are concisely stated of which wilI, apart fromn stipulation ure l
there, it being only necessary, to add, for the of its nature and amounit, and with-out anYjiO"Pt1

understanding of the present judgmnn, that ai talion 'qf fraudulent concealmnent, enabl e
the tinie of the insurance in the Uinion Fire underwriter to repudiate the liability ; (b as i
Insurance Co., $ioo had been paid on the Insurance Comipany dispensed with the Is1
plaintiffs' mnortgage, leaving the balance $3,000. application, and 'vith any interrogatories as5 t

HeZd, nowv (reversing FliauUSON, J.), that il the exact nature and extent of the interest 0 t,
should be declared that the mortgage bas been insurcd, the assured were no botînd 10 stateoI
paid, and that the proper discharge should be There %v'as, at least, contributory nlegl1igence
executed, and that the boan comipany should pay the part of the insurers, wvho mav also bcre
the balance of the insurance mnoney 10 the plain- garded as having waived informin ast i I
tiffs, with interest fromn the time when it would incumbrances ; (2) as a malter of factid Sbe payable under the policy, with costs of suit to appear froni the evidence that the non iîscloS
the plaintiffs as against both defendants, but as 10 the Mortgages was a non-disclosure Of~
without prejudice to the defendanîs litigating as fact mnaterial to the risk, or that the rate of te
advised their respective liabilities as l)etween mium wou1d have been affected by a knOWed
therrselves. of them on the part of the Company, but reh

For (I.) il %vas niot correct to sav that statu- the contrary.
tory condition No. i was broken, and the policy coniion Not was o c ret sad th Oic
avoided, by reason of the non-communication to conide byli aon 8 was broen and r the Ithe Insurance Co. at the time the policy issued, avoîed, byasn to b ther bing iorsrtof Klein's previous retiremnent fromn the firmn, be- o. ancuasene the by thne Unionl Fir edcause (i) as a malter of law (a) Klein, though he Ch o., c becus the evin clerlysuoWe Ca,
had so retired, retained an insu.-able Wterest th oiyofteUinFieIsrn e
both as liable on the covenants in the mnorîgage, was 10 take the place of the policy Ofl st1

and as stili reîaining the right 10 redeemn the Royal Insurance Co., in pursuance of the I o
mnortgage ; (b) even if Klein had no interest at mode of dealing between the Union LOa", h
ail, the surviving parîners could recover accord-_ and the Union Fire Insurance Co., and Of the
ing to the extent of their inîerest, in the present two prior insurances, one was marked onti
action ; and (2) as a malter (of fact, tlie failure to face of the Royal policy as assented t.0, and tOi
disclose Klein's change of position, is not shown ote a entkni usiuinfrai
10 have been to the prejudice of the company, or which appeared in like manner as assented t14

maleialb te rsk.the Royal Plolicy ; and Parsons v. The S1a0dafr
Semble, even if notice of the change had been Însuranlce Co 5 S. C. R. 234, showed this lf

of mmen, yt, sncetheevienceshoed hatstitulion wvas immaterial so far as the FO
ofe momtet, sic the a eiden shoed tat poicy was concerned; and these wo pOlîîCî

Chemalte ofd the poinucemay, as eee tle Loa were current when the policy in the Unionri
Comanyan th InurnceComan, ws lfIInsurance Co. was taken out. Il was thedu
10 te udercleks 0 dal iîh an tht aof the Union Fire Insurance Co. to have prope,clerk of the Loan Conmpany informed a clerk of 0yise5her1,c, geig10tk h

the Insurance Comnpany of the change in ques-lo fteRyl sas lwstedt
lion, a jury wvould on this evidence'have little prpe . li5 ed

difclyin fnigthat notice of the change Union Loan 10 see the policy poel s
dificuîy indngBut as a reformation of the policy was notaewas comn-'unicated to the Insurance Company. on the pleadings, the Union Fire might st0cc

(11.) Il was not correct t0 say that staltory on the technical defence as 10 the prioi' In 50condition No. i was broken, and the policy avoid- ances not being assented t 0 on their polIc 9 ted, by reason of non-communi cation of other far as the $1,000, which had been paid 011ti
mortgages, subsequent 10 that t0 the Loan morîgage was concernied. ittCompany, existing on the property, because (i) (IV.) The representations made t0 the plaitelas a malter of law, (a) as held in Sa;no v. Gore by the Union Loan Co., and especially their Iett~
l)is/;ic/ Mu/ual insurance Co., i App. 545, the -of March 14, 1881, sîaîing that the policY


