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This section has, in turn, been judicially considered im
such cases as Bunnell v. Gordon, 20 O. R. 281; Thomson .
Cushing, 30 0. R. 123; and Stewart v. Guibord, 6 O. L. R.
262, 2 0. W. R. 168, 554. Without referring to the Eng-
lish cases, which will be found referred to in Holmested &
Langton, pp. 49, 50, 51, it seems quite clear that a declara~
tion will not be made in a case in which the question is
a mere academic one, as it is here.

The defendant does not deny her liability to pay; amy
purchaser or mortgagee of any of the real estate will take
with express notice of the terms of the will, as the convey-
ance of the two lots refers specifically to the will, and the
only title the defendant has to any other real estate is de-
rived through the will.

If and when there is any default in payment, the plain-
tiff may exercise all the rights he may have under the will.
But until then and until a contest of any rights he may
claim, if he has no right to a charge on the realty, he is
not entitled to a declaration; if he has, there is no need of
such declaration. Moreover, some of the property is sub-
ject to a mortgage, some of it has been sold, and no judg-
ment could be given, in the absence of mortgagee or pur-
chaser, which would be of any present advantage.

There is no reason for removing the defendant, nor
for an order for administration, and the plaintiff wholly fails,

The action will be dismissed with costs.

1 should add that the evidence of the defendant is wholly
to be relied upon in matters of fact.

RipprLL, J. OCTOBER 21sT, 1907,
TRIAL.
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