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The second Statuta to which attention is directed was passed
in the year 1859 (22 Vic. o. 10), and is entituled, **An Act
respeotiug the supermr gourte of civil .ud criminal jurisdic-
tion ;" and by 1t ber Mqiuq, by and with themdvice und con-
sent of the leyislutive cvuncil and assembly of Canada, enacted
as fullows—

By Section 1., * Her Majeaty’s Court of Quean’s Bench for
Upper Cauada, and the Court of Commor Pleas for Upper
Canadn, are to coutinue under the names aforesnid; and all
commissions, rules, orders, and regulations granted or made
in, by, or respecting such courts, o1 the judgoes or officers there-
of, exgisting und in furce when auch Act tuok effect, remain
in furce uatil altered or rescinded, or otherwine determined.”

By Section 1l., * Such Courts of Queen’'s Beneh, &e., are
during the reign of & King, to be called ¢ Iis Muyesty's Court
of King's Bench for Upper Canada ’ and during the reign of a
Q;een: ¢ Iler Mgjesty's Court of Queen's Benck for Upper Can-
ada.’’

By Section III., * Such oourts are Courts of Record of
original and co-ordinate jurisdiction, and reapectively possese
all such powers and authorities as by the law of England are
incident to a superior court of civil and criminal jurisdictior ;
and have and shall use and exercise all the rights, incidents,
and privilegea of a court of record, and all other rights inci-
dents, and privileges, as fully, to all intents and purposes as
the same were, at the time such Act tovk effect, used, exer-
cised, and enjoyed by any of Her Majesty’s superior courts of
comnmon law at Westminster in England, and may and shall
hold Y!eu in all, and all manner of actions, causes, and suits,
as well criminal as civil, real, personal, and mized, and pro-
ceed in such sctions, causes and suits, by such process and
coureo as are provided by law, and as shalil tend with justice
and despaich to determine the same ; and may aud sball hear
and determine all issues of law, and also hear, and (except in
cuses otherwise provided for) by and with ap inquest of twelve

and Jawful men determine, all issues of fact that may be
Juined in any such action, cause, or suit, and judgment there-
oo give, and execution thereof award, in as full and ample a
mauner us, at the time this Act takes effect, can or may be
done in Her Majesty’s Courts of Queen’s Bench and Common
Pleas, or in matters which Mfurd the Queen’s rovenue,
{including the condemnation of contraband or smuggled
goods), by the Court of Exchequer in England’.”

By Section 1V., * The aforesaid courts are to be held at the
City of Toronto.”

By Section V., ¢ Such Court of Queen’s Bench shall be pre-
sided over by the chief justice of Upper Canada and two puisne
juatices ; and such Court of Commun Pleas by a Chief Justice
and two puisne justices ; and such courts respectively may be
holden by any one or more of the judges thereof, in the absence
of theothers; and the chief justice and justices of the eaid
courts respectively has, and may use and exercise all the
rights, incidents, and privileges of a judge of a Court of Re-
curd, and all otber rights, incidents, and privileges, as fully,
toall intents and purposes, as the same were, at the time such
Act took effeot, used, exercised, or enjoyed by any of the judges
of any of Her Majesty’s Superior Courts of Common Law at
Westminster.”’

As, therefore, Her Majesty’s Court of Quee'’s Bench in
Canada bas jurisdiction over the same subject-matters as its
sister court in England, so the furmer Court is, as regards
Canada, iotrusted with the highest juriediction ; 7ot only
over all capital offences, but also all other misdemeanours
whatsoever of a public nature, tending either to a breach of
the peace, the oppression of the subject, the raising of factions
controversy, or debate, or to any matter of misgurernment.
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province of Canada shali crntinue to sutelst within those parts of the proviuce
of Canada which now constituie the said two provinces tespectively, I the same
form and with the sams effect as if this act had not been mads, and as if the sald
two provinoss had not besn reunited as afosessid.”’
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So that, whatever crime is manifestly against the publio good
comes within its cognizance, and thia though no persvun is
directly injured. Neither can any private swljiect, scho has not
| forfeited hus right to the protection of the law, suffer any kind of
unlascful ciolence or gross injusiice againat his person. liber(y,
poasessiona, from any person whomsoever, without @ proper reme-
dy from this cmrt ; not only for eatisfaction of the private dam-
age, but also fur the exemplary punishment of the offiender.t

Neither is it necessary, in & prosecution for any such
offence in the Canadian Cuurt, to ehow a precedent of the like
crime formerly punished there, agreeing with the present in
all its eircumstances ; fur such court, like the Court of Queen’s
Bench at Westminater, being the custns morum of all sulijects
in Canada, whenever it meeta with an offence contrary to the
tirst principles of common justice, 2nd of dangerous conse-
quence to the publio if nut restrained may and will adopt
such & punishment aa the heinousness of the offunce requires.

The abuve Acts of Parliament, although they dv not in
terms exclude the jurisdiction of the Cuurt of Queen’s Bench
in England, yet, as cuch court never had any common law
jurisdiction vver Canada, and as there is no statute conferring
upoa such court the puwer of sending ite prerogative write
inio that colony, the necessity for expressly excluding the
jutisdicti>n of the English courts did not arise. Indeed, had
euch statutes ‘ontuined language restraini. * the jurisdiction
of the English coutts, the fact mighs have affurded a piausible
ground for assertiag that the jur‘sdiction onoe existed,
a'thovgh in truth it never has.

More could be stated n thia importan: and intereating sub-
ject, was there spaee ior so doing; hut suficient has been
alleged to convinoce any impartial mind, that neither the com-
mon law, nor the present topical jurisdiction of the English
Court of Quecen’s Bench as Westminster, ever extended, or
now extends to Canada (except as to those matters specinlly
given to it by statute); and that, as there {s no statutor
power whereby the English court is enabled to grant a Aab.
corp. ad. suly. iato that colony, so the writ in Anderson’s case
should not have been granted.

It bas also been demonstrated that, as the lives and liber-
ties of her Majesty’s subjects in Canada are protected
by her Majest;'s courts there, haviog powers equally exten-
sive, ample, and power{ul as those enjoyed by the Court of
B. R.in Englaad, #o the latter Court has acted improvideatly
in usurping a jurisdiction which is the privilege of the Cana-
dian courts, and of the Canadisn ocourts alrne, Such usurpa-
tion may, indeed, in the present instance, be attempted to be
palliated by the extreme and urgent circumstances of Ander-
son’s case; but this is undeniable, that a prerogative writ
tested in England, and issued by the Court of B. R. here, has
been sent fur execution on to American soil ; that Canadian
privileges bave been vivlated; and that a dangerous and
alarming precedent has been established, which sooner or
later may be made the stepping-stone for further encroach-
ments, and may ultimately lead to a collision hetween the
judicatares of this country and our North American porses-
gions, to end, probably, with a second declarativn of American
independence.
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(ZReported by K. C. Joxzs, Enq., Barnater-at-Law, Reporter to the Cours.
Jorx GmANT QUI Tan v. Moszs McFaprex, Esq.
Magistrate— Relurn of eonwm—lc\;nc;c;{f actwon againsi—Con. Stat. U. €,
Tn an a action againat a magistrate for lfxe peoaity given hy the statute (Con Stat.
ch.. ;'hl.’:?) sfur haviong neglected to make sa immediate rvtarn of the convic

tion of o .

Held, that one montl’s notice before action under Con. 8tat. U. C. ch. 126, secs. 9
and 10, B necessary.

t 3 Hawkins’ “ Plaas of the Crown,” p. 7.



