THE PSYCHOLOGY OF NEGLIGENCEH, 241

Turning, finally, to the third group, wrongs arising through
" negligense, we are confronted with a theory of responsibility
which makes & standard of conduet the test of the wrongtul char-
acter of the act done. That, of course, is entirely an objective
basis of lishility, the theory finding its raison d’ &tre in the
~ obvious justice of requiring one who has conducted himself care-
lessly in respect of a duty owed by him to av.ther, t¢ make
amends for his carelessuess in damages. If thers can be said to
be any subjective side to the legal doctrine of negligence it eon-
sists in a purely passive state of mind on the part of the wrong-
doer toward the onsequences of his carelessness, such a state of
mind as negatives the presumption of intention to nroduce the
injury suffered.

Clearly, then, if the authorities support the proposition that
the element of intention does nat enter into the theory of legal
liability for injury arising from negiigence, it is both incorrect
and misleading to characterize negligence as a ‘‘form of mens
rea.’’ If mens rea denotes ‘‘criminal intent,”’ and negligence is
opposed to ‘‘intentional injury,’’ surely it is a mere antilogy to
make such a chatacterization.

Let us examine some of the leading authorities for the pur-
pose of testing the soundness of the proposition that we have
just stated.

A moderu writer has very truly said that ‘‘the legal duty to
exercise care has i . foundation in the requirements of civilized
society. . . . The Roman law recognized the duty of a citizen
‘alternm non laedere,”’ and appreciated the significance of the
obligation requiring the exercise of care’’(e). 1t is undoubtedly
true that the common law of torts has been worked out by Eng-
lish judges on lines more or less distinetive, Lat that the prin-
ciples of the Roman law have been of inealeulable assistance to
them canot be disputed. Particularly is this true of the subject
of negligence. In respeet of the state of mind of the wrong-doer,
the doctrine of culpa in the Roman law is in entire agrcement
with the doetrine of negligence as it obtaing in our law to-day;
and w. .ave never seen the Roman doctrine more accurately

{e) Jone: on Neg'igence of Municipal Corporatisns, § 3.




