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lowing: words. ^^ As however, it is possible, that the delay which
j

must intervene before the actual conclusion of a treaty, mayl
appear to the American government to deprive this arrangement of]
part of its benefits, I am to authorise you, if the American go«j
vernment should be desirous of acting upon the agreement before l

it is reduced into a regular form, either by the immediate repeal of]
the embargo and the other acts in question, or by engaging to re«i
peal them on a particular day, to assure the American govern-
ment of his majesty's readiness to meet such a disposition, in thoj
manner best calculated to give it immediate effect."

Thus Mr. Erskine is made the sole judge of the extent, and im-
port of his instructions, and if he has been guilty of a departure
from them, his sovereign cannqt take advantage of that circum-
stance, so as to work an injury to the other contracting party. But]
independent of this special power, I contend that the net of Mr.
Erskine was strictly within his general letter of credence, and that!

the British government was bound to perform the agreement, on its!

part, unless it could be shewn, tha£ fraud and collusion, had beeni
practised between Mr. Erskine, and Mr. Smith the American se-

^

cretary of state. This I think was manifestly the opinion of Mr.
Canning, which I shall attempt to shew from Mr. Jackson's cor-

respondence in the course ofmy argument. Mr. Canning without
doubt knew the law on this subject, and had charged the successor

of Mr. Erskine to make out a good case, for the preservation of his

majesty's honour.

Permit me now sir to examine what are the established princi-

ples of public law, in relation to contracts entered into by proxy. I

shall refer in the course of my remarks to several writers on thej

law of nations, whose authority will not be questioned, and for great- i

er convenience, I propose to give a quotation from each in succes-

!

sion. PufTendorfT, page 309—-10. Here the principle for which I]

have contended^ is clearly supported. " If any agent be sent with al

double commission, one open, to show the person with whom he isl

to transact, the other secret, prescribing what steps he shall take,

and how far he shall proceed ; it may be made a question, whether
the agent shall oblige his principal if he exceed hh private and se-

cret orders, and yet to keep within his open commission where the

affirmative side ought to be maintained. For by my own instructi-

ons, I bind myself to the third person with whom the contract is

made that I will ratify and make good what my agent shall conclude

on. And by my secret orders I bind my agent not to recede from

such positive terms, in which point if he transgress, he stands ac-

countable to me, for so much as I lose by his mismanagement, but

I am Atill tied to perform to the third person, what was thus granted

in my name. For otherwise there could be no manner of safety in

treatingby commis8iotiers,it being ever to be feared, lest their secret

directions should differ from their o/ien fiotoera^ neither could there

h| a more specious pretence made use of to overthrow all affairs


