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fore, lie did not actually sec it before it got upon flie track,
lie inay also have failed to, sec othor horses close cnough te
the south, rail to be injured.

John Barden, the firenian, was on the lef t side of the
cab, and "thiînks if lic bail struck a horse lie -%3ould have
seen it;" but on being furthier questioned by the( df1o'endants'
counsel lie said that if the eliginIe had struck a hersýe he
would hlave seen At.

Thle facts established on hehiaif of flic pliintifl' are not
eontrov(eri(A, atnd anApelt Court is in as good a po.si-
tion as flic trial Iud o draw thei correct inferenccq from
adîniited or proved s(t. of facta, andI is f reco 1(10 doýo.

tro be plaitItitt's evideIne 1heInfe is,, I thlik,
iiresisible( that tlie lirs wasý struck by f lie passeunel Èvain
ini questIîin, and fuis inccielias net been rcbu)itfed Ibv ilw
ev'idence( for thle dIoeenv. Thei learned trial Judge, I ou-
ever, -seeîiî tIaI) misapprelîended he evidence of tbIv' (

giee ndficîin for ho says " no one saw the traini strike
the hloise, anid the inc and firemil botl u tcs1-tiv 'at
thIis did Iîotlapn"

A arfîlvralof flic cvîdec of these two wPtnc-(e
faIils u tIll ne fliat they so testiflcd. It is clearý frern

ai ]mu'a of the cugineer's evidence tbat lie saw notliing of.
iin mu trenees at Hie left sie of the traek ; and as the

plaitiff's foieic cd t ei concelusion titat the herse
was stru( lte ](.fi -Me of the train, the enî er' vi-
dence isý irevntsd valueless;, nor can any' weight be
attaehed,( te flic firenian's Vdnc I, W is, i u truc, on

tue efi ýiie of thie cab; but whon, 1,%, h the defcndant's
onelif hoe couhi have scen a h r i hlai1 struek it

h, aî u " tloughit so," andcpiiid evidently in justi-
fu ca tion, of Ili> Idouhtl thiat it wa-: qite dark but li c ould

sre tlic fr-ion cf tîe gi Wlîn furtiier prcssed hy the
defendnts' ounsel hie said hoi would cortaîuîly 'have seen it

if tic enigine hiad situcký a liorse, and frnally hoe Faid he
\vasu poi i, butof1h of tl1îese witncsse, liowevcr, only tes-

tir\- to theý enineot having- sIriwk the liarse; but tlue
aCcidlent xnight av boin oceas1lionc hvy auiother part of the
train : asý- ai' fihappons ivître an animal standing along-
'iî7r oIf al a'n train turns away, ani in turning cornes
iiin tt with thc train. Sucli an.oeccurrence here îs re-
concilabjle with thie wholc evidence; and, wifh ail respect
te tîte inding of the trial Judge, 1 think flic proper infer-


