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SUPREME COURT.

Full Court.] CRAIGx V, MATI-ESON. [Feb. 7.

BuildingcnfatSb-otao Considep-ction -- Bur-den of Proe-f-
Aceepiance of order for pyment-Au/wri/-i -- Billç of L.vic/iange Ar/,
s. 23-AfQney had and reeeived- Cosis.

Plaintiff contracted wvith F. for the surn of $2oo to do the plunibing of
a house which F. had contracted to build for the defendant, .. \,
according to specifications which included plumbing. F. having failed hi

complete his contract plainitift soughit to recover the ainount due hirn fromi
W.E.M., wvhose wife,.MN., wvas joineca as a co-defèndant, alleging that
before he undertook the work he saw M. M., %vho was acting for %V. F. M.L
in his absence, and that she agreed to pay hlmi the $200o and keep) it out of
the contract.

He'/d, that the promise alleged, if made, was gratuitous and flot lt2gaIly
binding; that it would take strong evidence as to consideration anid as to
the intent of the parties to give the promise an effect %vhich would inake the
party prormising liable to pay l)laintiff; that the burden of proof w~as on
plaintiff, and the evidence on the point contradictory and tinsatisfactory.
The finding of the trial judge that plaintiff looked to defendants as his
paymasters and did the work for themi- and not for F. niust be set aside.

After the work which plainti f contracted te do hiad been conipleted, F.
drew an order on MN.M. for theamount towhich plaintiff %asentitled, which
M. M. accepted in these terms. "Accepted by MNrs. Mlatheson."

The trial judge found that M..had no authority to accept so as to
bind her husband, but that the latter had ratificd his wife's act and %vas
liable on the order.

Held, i. Reversing this finding, that the acceptance being one %vhich
purported to be bitiding only upon M.M.L was incapable of ratification Iby
the defendant W.H.M., and that the doctrine of ratification was in-apliic-
able.

Held, -. The document was governed by s. 23 Of the Bills of' Exchange
Act and thut no one could be made hiable on it as accepter who had not
signed it as such.

He/d, 3. The action for money had and received was inapplicable te
the case under consîderation, such action lying only where a persoi lias
received money under circumetances rendering the receipt of it a receipt l>y
such person to the use of the plaintiff.

Appeal allowed and judgment entered for defendants with costs.
A. I. Silver, for appellant. F. J. 7t-eaine, Q.C., for respondent.
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