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date as to when he ceased to be a trustee, but it could not POS-

sibly under the facts operate as an estoppel and cadit questlO-

The last case, Henderson v. Henderson, is, to say the least,

unsatisfactory. It is clear law that an agreement to makle a

will in fayot of any person is binding where there is a go)od

consideration. The trial Judge and the djssefltifg Judge il

the Divisional Court seemed to think that an agreement was

not sufficiently made out, and the majority of the DiVÎs1onaî

Court seemed to think that a good agreement had been Inade

out, or one miglit almost infer as mucli fromn the language of

the two Judges in the Divisional Court who found in the

plaintiffs' favor, and yet the plaintiff was given a larger estate

than lier deceased husband ever claim-ed-that is an ett

free of any charge, whule the agreement, if made out, gave tO

the plaintiff's husband an estate in fee simple, subject to

certain charges. There seems to have been a decided collflict

in the evidence. The trial Judge seemed to believe the "lit-

nesses of the defence, and the majority of the DivlSionlal

Court apparently believed. the witnesses of the plaint1ff

There is, too, the very important element that the father Of

the plaintiff 's husband did make a will in lis favor, which cer'

tainly was a pertinent fact in favor of the cofltentOn

of the plaintiff, but of course in the absence of evidellce

which is before the Court that element miglit not éiave
been as important as it would seemingly appear. 1iowevere

this is one of those cases I think that should not have beell

reported, particularly in view of the fact that doUbtless tle

case will reacli the Court of Appeal. W.1:

On page 206 of the last number of the Ontario RePOrts, it is

stated in the judgment of a learned judge that ,"the 1 3 Eliz..as

explained by the Act of 1872 (now R.S.O. c. 96, S. 1 ) waS, a

pointed out by Osier, J.A., in Camneroni v. Cusack, 17 A.Re at p. 49 3,

passed merely for the purpose of declaring that it had flOt beel'
,, rhis

properly expounded in Sm1iih V. Moffati, 28 U.C.R., 486. ,

is one of those delightful bulis of the real old Irish sort.
don't often creep into judgmnents, and one is therefore afl thle

more welcome when it turns up in such an unexpected Place.


