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14enlt. Vice-Chancellor Leach did not think
tilat the testimony of the officers of the Mint

50 g pointed *, ipon this subject as it might
4Y8e been, but he was of opinion that it was

8'fficientiy plain that the defendant did not
aPPrise them that hie was treating for himself

'Il eXclusion of the plaintiffs, and that upon the
8ettled principles of equity lie could not ex-
clude them from the same proportion of profits

%8 they were entitled to under the first agree-
14ent. A declaration was accordingly made that
the second agreement was to, be considered as

7'1ade on accouint of the several parties in-
terested in the first agreement in the propor-
tiOfls in which they were entitled under the

fIrst agreement, and accounts were taken ac-
eordingly.

Gardner v. McCutcheon (4 Beav. 534), was a
'notion to, restrain the defendant from receiving
C2ertain wools. The defendant was part owner
'%'d master of a ship, which hie sold at Sidney.

Boon after the sale lie made large purchases of
'wool , which were consigned to England. The

Plaintiffs were also co-owners of the ship, and
*ere ail interested ini the common adventure.
They insisted that the wools in question were

Dflrdhased with partnership property and on the

P>rtnership account. They, therefore, claimed
the wool as partniership property. For the de-

fendant it was contended that, besides acting as

iliaster of the ship, and trading on the joint ac-
COunt, he had a right to trade and did trade on

)li5 separate and private account, and that hie

'rchased the wool with his own effects. As a

general rule there is no doubt that the master
Of a ship is bound to employ his whole time
Rnd attention in the servic.e of lis employers,

elnd that a partner in trade lias no right to em-

PlOY the partnership property in a private
8Peculation for his own benefit. The defendant,

however, alleged a custom, as making it lawful

f9r him to carry on private trade, and set up
a4cquiescence on the part of the plaintiffs. "'As
tOD the alleged custom of tracte," said Lord Lang-
dale, IlI could not, even if it were uncontradict-
ed, which it is not, pay mucli attention to it On

the present occasion. The master of a ship is

8111 agent bound to give all his time and atten-

tioni to bis principal. In this case thel duty Of
the defendant as master was, when the slip was

e15 1 loyed on a trading adventure, to act for the

slip was freighted or chartered, to obtain freight
on the best terms hie could for the owners, free
from ail bias of separate interest on himaself; or
of leave given to, himself by the charterers te,
trade for himself ; and I think it will be very

difficuit to support a custom, which, if illegal,
as alleged, would entitle hlm te trade for him-
self separateiy, when it wss his duty te trade te
the best of his ability for the joint interest of
himself and the other owners, and would give
him a discretionary power to place bis own in-
terest in competition with the joint intereat, an
option te give the advantage te himself when-
ever hie pleased, withoat tlie knowledge of his
co-owners, and without giving them notice of
lis proceedings in this respect ; a custoin also
which would make it valid for a person in the
relation of co-owner or partner, having complete
control over the ship which was partnership
property, to, employ it at thu joint risk for hie
own private benefit.

The Master of the RoIls had said, in Dean v.
M'Doveil: "lThe mischiefs of hie and the
defendant engaging in business are two-fold.
It May be that it diverts his mind from the
partnership business, and takes away bis time
and attention, which did not happen in this
case; or it mnay be that it makes him liable for
the losses of the other business, and may involve
him and damiage the partnership in which he
is engaged; and therefore, the other parties
have an option of intervening by injunction,
and that has been the romedy usually adopted.
Those are the two remedies. But ever since
tlie Court of Clancery existed, till it was abol-
isled, no one ever heard of sudh a bll as this.
That is pretty go od proof that there is no such
equity."1 His Lordship also went upon the
words of the clause, considering the covenant
as a negative and not an affirmative one. Ini
the Court of Appeal great reliance was placed

on the case of &,merpill. 9. Mackay, 16 Ves.

382 ; but as Lord Justice Cot ton pointed out,
the plaintiff and defendant in that case lad
agreed to enter inte a joint adventure or part-
nersliip, for the purpose of exporting goods te,

Russia, and there was a special provision that

the partners should not, on their separtite
account, export goode to the country or to the
particular person named. The defendant.,
nevertheless, had exported goode te, Russia

C-Oramon benefit of the owners, and when tbe jand. te the peruu n6m~e. i n z&az case, mre-
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