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()That, at the time of the institution of the nuit, the plain-

tract on his aide, or is in suoh a position that he will probably

be upabie to perforni it, if the defendant caries -out -hil eagre- j
nient t.

of the senson mlgbt b. given by the plaintif!. )Juff v. RuAsel 11891> 14

N.Y. Supp. 134. This décision was a frmed by the Supreme Court wlhaut
an opinion in 10 N.Y. Supp. 058, and by the Court of Appeals in 133 N.Y.678. The lower court seemes to have based its conclusion in the notion, that
tuh ih a t co trntin shudbep ini a different clas from those by whlch

the igh 6f ermnatig te employmsnt by a speoifled notice is 4'ested
in the employer alone. Yct i n ~other New York case, declded about the
saine time, it was expressly held that a centract betwoeen on actress and
the owxier of a theatre, by whîeh she givus hirm the exclusive right te her

5Îý services, with the option in him alene te terininate the contract at Ony
time, is flot uncondelonable. Hffl v. Ilullen (1892) 19 N.Y. Supp. 962.

* Wbere an author who bas undertaken to write tales for a magazine
for a year. ceaBes writing and enter Into engagements elsewhere In viola-
tien of the stipulations of hie #.ontract, the mnere tact that the employer lias,
upon the abandonreent of the contraet by the author, procured the services
o another writer to wind u p the work properly, is flot sueh a breach of
the eontrac.t os will disable him from obtaining relief on the ground that
he does not cone inte court with dlean banda. Stiff v. Cassell (1858) R

Ju.N.B. 348.
In Duif v. Russei (1891) 14 N.Y. Su.pp. 134, the court rejeeted the con-

tention of the defendant, a well.known opera singer. that she ivas justlfied in
breakinfi lier centract with the plaintiff bccause the plaintiff had ieuedt
substituits a more healthful costume for the tlgbts in whieh the defendant had

appeared in a certain opera, and whichi she objected ta wear on the ground
edanger te ber health. The conclusion-ýùrrived nt by the court, atter an

examination oi aIl the tacts, was that the plaintiff had not '"so unreason-
ably insii;ted upon bie rights 'under the contraet to the detriniant of the

ýMî healtb of the defendant thnt, In equity and goed conscience, she was jus-
tifled in breaking off htr engagement?"

t A mere general allegation, without any partieulars, that the initenton.
ef a thentrical manager In enteritng into a cantraet with an' actress waï i
to prevent bier trom appenring an the stage, and thus Injure bier profeoional
standing, le no defense te a suit for an inj1unction te restrain bier frein

~ ~violating her covenant net te nppeor In any ether theatre but that ef hier
employer. Dalu, v. Smith (1874) 38 N.Y. Êuper. Ct. 158, 49 How. Pr. 150.

'x ?In Peâkter v. Mfont gomery (1883) 33 'Beav. 22, ant injunetion te re-
%train ain actpr tram enterlng into another engagement was refused on the
ground that the employer lind net allowed hlm. sueh opportunitiesl for the

T ~ dlsplav et lits talents as it must be supposed were contemtplated by hlm
when lie made the contrnet, and were his inducement ia niking it.

In Daly v. Smith (1874) 49 How'. Pr. 150, 38 N.Y. Super, Ct. 158, the
court, di-tingulshlng the above case lield that the tact ot the plaintiffls net
havlng allowed the detendant, an actrees, suilloient wruiesfor dis-
plaluitif tiri obtalnlng on Injunetion te restrain ber trem breaking hier
eontract. The tact thift the season had been closed before the time ex-
pected, thus deprlving ber ef a prospective benefit, was aise held net tei b.


