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that lie had flot instructed the action to bc brought. Upon this
statement being read at the trial, the ('ounty Court Judge dis-
missed the action; ani 11o appeal had been taken froin the dis-
inissal.

Mr. Mackenzie, who arted as solicitor for the plaintiff in the
County Court, was naturally indignant at the plaintiff's state-
ment, and nioved for a (ertiorari to bring into the Supreme Court,
the obnoxious examination, i1i order to, haveit quashed; l3rittoii,
.J., refused the motion; and Mr. Maekenzie now appeale1, and
also inoved substantivelv for a certiorari. VThe two grounds alleged
in the original notice of motion were, that the exarnination deait
with an irrelevant issue, and that the special examiner at Toronto
had no jurisdiction to take the examîniation, as the plaintiff re-
sided in the county of Ontario, and lus solicitor had flot given
consent to an examination in the county of York.

Assuniing that the examination was on an irrelevant issue.
and that the special examiner had no authorit y for holding it,
the application lîad yet been mnade without, full consideration
of the real functions of certiorari. Reference to Rex v. Titch-
mnarsît (1914), 32 O.L.R. 569, 577, 578.

There were many diffieulties in the applicant's way; one lay
at the threshold, and was fatal. Nothing but a judicial act
will be removed lw certiorari-the reniedy against an offender
for a wrongful nuinisterial aet is by action: Rex v. Lediard (1751>,
Sayer 6; Rex v. Lloyd (1783), Caldecott 309; Rex v. Woodhouse,
[1906] 2 K.B. 501; Leeds Corporation v. Biyder, [1907] A.C. 420.

In the present case* what was to lw remîove d was the niere
ininisterial act of an offieer of the Court. Thathle had no authoritv
to do this act (if such were the case) was inirnaterial.

Assuming that the Court had power to reunove the record with
the judicial act of dismissal of the action, and that on such remnoval
the obiioxious examination would be transmitted also to the Court,
the applicant was not advanced; for the Court will not remove a
record upon whieh it cannot proceed. Reference to Dr. Sands'
Case (1699), 1 Salk. 145, disapproving the Duke of York's Case.

The Court could do nothing with the j udgînent if brought up;
no appeal was taken, and the' judgment was the j udgment of at
Court of comPetent jurisdiction properly seizeci of the' case.

After judgmnent, there is always a judicial discretion to grant
or refuse a certiorari: In re Aaron Erb (1908), 16 O.L.R. 597. Iii
the present case, there woutd be no advantage in having the
exaînînation before the Court. Everything was in the County
Court, and that Court had the saine power over the proceedings
now as the Supreme Court would have if they were brought înto
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