
102THE O.N TAHJO WVEEKLI' N0 TEk&

aHal be s'ubjet to erossaexaitination;" but t1iis was abrogatcd
on the 23rd June, 1894, by Con. Rule 1345, which ini 1897 be-
camne Con, Rule 490: "A person who lias made an affidavit to
bc used in any action or proceeding, other thani on production
of documents, xnay be cros-exainedl thereon." This is stiUl in
force.

No doubt, tiie exception of the affidavit on production
was due to a desire to prevent two examinations and to save
costs. See . . . Debson v. Dobson, supra.

It neyer was intended to prevent any examination being Iiad
or questions asked whieh could be had or asked otherwise thau
on an examination on auch an affidavit. That it prevented cros
examination on an affidavit on p)roduction is bteyond ques-

Ilieetrenieu to Dryden v. Smith (1897), 17 P.R. 500, 504.1
Se far is this from deciding that the opposite party cannot

obtain by an examination for diaeovery information as to docu-
ments aupposed te have been Ieft out of the affidavit, that it
(as it seews to ine) certainly approves of the "usual practico of
examining . . . fer diseovery" and of an -application for
a better affidavit, baaed upon the outeome of sueli practic. ..f Reference to Standard Trading Co. v. Seybold (190*2), 1
O.W.R. 650.]

That ease is far from deeiding that information whieh woul4
otherwise b. compellable on an examination for diaeovery be-
cornes privileged if and when an affidavit on production is mnade,
and the, information sougit, would contradiet thie afridavi-..or
if net contradiet, afford a basis for a motion for a better affdavit
lt is admitted that euch a document could b. ealled for at the
trial-and alse (unions the affidavit on production interferd>
at the examination for discovery.

I thiiuk the. appeal should b. disiuissed, wlth coets toe
defendants in any event....
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