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Il FAIR COMMENT IN JOURNALISM. I
Some Wise Commente on tho Siatofa

the Libel LaW.

IN an article from T,.i'mîîi. iîîPî.;u : which
aper elsuwhe:rt, T'he M.Nontetary Timecs is properiy

congratulatud upon winning, in the courts, a triple victory
foi Ilhlonest trade and honest journaiism." *rhe narrative
of its Ilexperiencu " is ai spccial intercst ta Thec Planct,
which, as the mani in lhe sîreet wauld say, lias Ilbeen
there." Our contemporary condemns the prescrnt system
of awarding costs and taxing thum, and has evidentiy a poor
opinion of what is calied "1judicial discretion." This is
described as anc of those profound phrases oi the courts
which the :nost skilled practitioner bas never yct îathomed,
and probably neyer will.

IThe ' discretian' of the taxing officer," we are toid, «"is
ton often bis caprice; it is a irst-class proiessianal trap,
tram wbich there is little or no chance af escape." The
mild censures ai The Moinetary Tlimes are fu> borne
out by The Planet's cxperîence as a litigant.

In a ccrtain libel action which was broughit against tbis
journal by a public officiai, whose conduct was open to
cnticism, the jury gave us a verdict, and the action was
dismissed with costs. The judges charge was very favor-
able ta the l)laintiff and was flot objectcd ta by bis counisel,
but a majority of the l>ivisionai Court in their *1 discretion "
granted a new trial, costs ta beI "costs in the cause ta the
patty u4iiatuy successiol." The new trial liaving been
granicd for a mtatemnent by the judge ta the jury, vrbich, it
was ailegud, o" migbt " have misled îbem, w~e arc assured
that, under a wel.-underFtaad rule ai procedure, no obj:c-
lion baving buco made ta that statument by bis counisel, thc
piaintiff shouid flot have been allowed a new trial except
upon pay ment ai the deicndanî's casis ai the previous
trial, and ai thu Divisional Court appeal. Ille think we liad
good reason ta com:iflain at the Ildiscretian " ai the court
flot having been cxcrcised in that way. %Ir. justice
.\cMabon, ane ai the thruc judges wbo beard the motion
for a ncw trial, dissenitud, and thought the plain'lifrs appeal
should bave been dismissed witb cosîs.

The Ildiscretion " tbus uercisted by the lJivisionai
court was in regard ta the judges charge an the question
ai fair c9mment, wbicb was ac af The Pllanet's delences.
The trial jiidgc. Chiel' justice .\rmour, an able jurisi,
dcined [air comment tn the jury, and iold them îbaî, if
tbcy thougbt The Planct's comment on the plaintifl's con-
duct was fair, they sbauld find for tbe defendant, wbich
they did. In the reportud judgmcnts oi the court, '.\r.
justice '.\cNahon agrees tvith the chici justice's charge as
ta iair comment. -ie aisa shows, buvond question, that a
jury arc the sale judges af thc law and the tacts in an action
for libel. and that once the case is fiirly laid belore a jury,
and the verdict is iound one way or the other, it should not
be disterbcd by the courts unless il is sucb a verdict as
rcasonable men cou!d flot pos-sibly bave found. The
%crdict for The l'lanct %ras nl a verdict ofi that kind,

because wu gave evidence, which the jury beiieved, ai the
truth af the statements complainzd of; and the trout is
aiways a good defence. Mr. justice MciNahon's judgment
is, as he points aur, strongly sopported by the bigbest
jodiciai authority, and we bave ycî ta find a iawycr, who
bas given any attention ta the subject, wha disagrees with
bis conclusions. The judge's charge is also on record, and
it wooid be interesting ta discaver any intelligent persan
who could possibly bc misled by it. Ile bave no besita-
lion in saying that tlte sa-cailed Ildiscretion " ai the court
was wroîîgly exercised in tbat case, and that an injustice
was donc The Planet in granting a ncw trial. Mare than

taa seriaus biow was deait at the liberty ai the press
wiîh respect ta public officiaIs, who sbould be open, at
lies, ta severe criticism.

Tlhe Ildiscretion " cxercised by the court oi appeal, ta
wbîcb The Planet appealed against a new trial, was just
as abjectionable. The Chief justice ai tbat court, in a
bni judgment in wbicb fia attempt wvas made ta review tbe
law on the subject, said be did flot tbink the court shouid
interfère with the Ildiscretion " ai the tvwo Divisional Court
judges, and disrnisscd aur appeal witb costs. One wouid
bave supposed tbat Nvhere there were zwo judges against
twa, because tbat was reaily the position, there wouid bave
been an endeavor by tbe appellate tribunal ta analyze the
confiicting opinions, and bn declare wbat the iaw really is
upon a question of sucb consequence a.. fair comment in
journalismn. But ibis wus flot donc. The appeal was
determined on the narrow. incomprebensibie point ai
"judicial discretion,"' insîead ai being an instructive
exposition of an important legal question. In Ibis and
other respects the resuit was extremely unsatisfactory.

The ncw trial was equaliy unsatisiactory. It resuiîed
in a verdict for the plaintiiT fer one dollar as ta anc of the
aleged libeis, but witb a recommendation by the jury tbat
there shoold be Ilno costs " against tbe defendant. The
verdict as tu tbe other alleged libel was in The IPlanet's
lavor, and nothing was said about the couts. Juries, it
semns, bave no legal riglit ta decide tbe question ai cosîs.
These are in the "discretian " ai the judge, wbo, in aur
case, happened ta bc anc ai the twa judges.whà grantcd the
flew trial. The jury estimated the damage toa the piaintilPs
repotation at ane dollar, but only as to part ai Thc Plancî's
article. The rest oi the article thcy regarded as bariess,
and zhuy certainly intended that The Planet sbouid flot be
inflicted with casîs. But, just ai that point, the judge's
Ildiscretion " came in, and the delendant was candemned
ta pay some two-thirdi ai the wbole af thc costs taxed in
lte action, whicb included the cosîs ai the twa tr;als, &nd
ai the appeal ta the I>ivisional Court. And this in a case
in whbich the cost% were ta bc Ilcosis iii the cause ta the
party ultîiatcly successiul," ecd party, as a malter ai fact,
baving been cqualiy succcss!ul. Iloubtlcss the judgc did
what bc îhought was rigb:, but bis decisian was flanc the
icss a bardshil> on the defendant. The first trial was a
victory for the siewspapcr; the second trial was a drasrn
batie ; the Itivisional Court was divided; and the publisher
migba, under lte circumsîances, have been justly sparcd the
penalty of cosis. I wvas a penalty tbat did flot fit the
crime, in the jury's opinion, ai ail events. And public
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