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g:i'l:eral Proposition of contributory negligence. The plaintiff’s negligence con-
Utes

to his injury, and he cannot recover. :
€ Pennsylvania case of Stiles v. Geesey,* the facts were similar to those
Posed, and the plaintiff failed in his action upon the general ground that
e guilty of contributory negligence. The relation of Davies v. Mann to the
Was not considered.
ez. Suppose the plaintiff in Davies v. Mann was himself actually present by
enj??@Slde at the time of the accident, and negligently allowed the donkey to
ain in the way of the approaching team, the other facts remaining unchanged. -
efenclls Case, by the use of due care, he could avoid'th.e injury.as well as the
ot - 2nt. It is his duty so to do, and on these facts it is submitted he could
Tecover. It would be the grossest. inequality and injustice to impose upon
efendant the duty of avoiding the consequences of the plaintiff’s negligence
.mere he can do so by the use of due care, unless a corresponding duty were
pos‘fd upon the plaintiff, »
IS result also follows as a matter of authority from Butterfield v. Forrester.t
» the plaintiff, while riding violently through the streets of Derby at night-
def;:;zn against an obstruction which had been placed across the highway by the
ant, and fell, with his horse. After a verdict for the defendant, Lord
‘ fauletn ({rOUgh, in refusing a rule for a new trial, said: “Qne person being in
Will not dispense with another’s using due care for himself.- Two things
0rd‘f°nCUr to support this action: an Obstructiop ip the highway, and no want
ieler Nary care to avoid it on the part of the plaintiff.”{ In Butferﬁeld V. Fo.r-
» the defendant was not present at the time and place of the injury, and in
” t”r_espect the case differs from the one here supposed; but Butterfield v. For-
'Mposes upon the plaintiff the same duty of avoiding the consequences of
an efend_ant’s negligence, which in Da‘v.ies v. Mann is imposed upon the defend-
usto avoid the consequences of the pl_alntiﬂ”s; and that duty, if it exi.sts at all,
Butte,;mSt when the opposite party is Present as well as when 'he is absent.
byt in eld v. Forrester has been said to be irreconcilable with Davies v. Mann; ||
as fa.ﬂSWer to that criticism it may be observed that Butterfield v. F?rrester
Co, ie crred to with approval by Baron Parke in Bridge v. Grand Funotion Ry.
it i; on a4 passage which he quotes and reaffirms .in Davies v. Mann. M.oreover,
deg dene Of the oldest cases in the law of contributory negligence, having bc?en
in Conﬁ‘m I§09, and has ever since been unquestioned law. Sq far from being
the o It with Davies v. Mann, it is tbe exact converse§ of Dav?es v. Mann; and
freqy 0F3§es are to be considered as illustrations of the working of the same
heg igle) rmc‘_Ple—the duty of one person to avoid the consequences of another’s
: NCe—applied to different facts. 1
t ,7,' Penn 51, 430.
f « East, 60; Castor v. Uxbridge, 39 U.C.R,, 113. ! 11 East, 61.
tradict . : two rules, placed side by side, as some courts are in the habit of placing them, con-
§,See°T:ther an.d make nonsense.” + Thompson, Negligence, 1155. )
* ¢ Bernina, 12 P. D. 58, 62, (8) per Lord Esher; and 74, 89, 3, (a) per Lindley, L. J
'umablyh article reviewing Beach on Contributory Negligence, 2 Law Quarterly Review, 506, pre-
fom the pen of Sir Frederick Pollock, by adding certain facts in Radley v. London &
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