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couc! not prove oit the notes ln this administra-
tion suit, Royneliv. Spry#, x D. h. G . 671, anid
HwIIey v. Huiky, L. R. 8 Q. B. zz:, consldered.

M$Mickatl, Q.C.,,andc A4. Hoskin, Q.C., for the
petitioner.

Poster, Q.C., and Y. B. C!arhe, contra.'

Boyd, C.] [Nov. 24, r886,

]3EATTIE v. SHAW ET AL.

M111'tgage by execfitor to co-exeteo-Dratli of
iiiotggt-lscharge by surior-Vaii _y of
discliargo-fitprovements under imistake oj t rle

The Rev. W. H. died, leaving F. H. and W. H.
bis executors, who both proved thse wiIl. P. H.,
on january 17, -. /4, mortgaged certain lands to
WV. H., his co-executor, te secure certain moneys
due by F. H. ta the estate of Rev. W. H., botis
mortgagor and mortgagee being described as
executors of that estate. Iutp.rest was paid on that
rnortgage up to âpril r, z885. Tise executor,
W. M-., died intestate in July, 1879 . On April zo,
1884, P., H. sold tise lands te M., and on saine
day executed a discisarge of his awn mortgage,
wbicb was registered April 15, 1884, in vvhicb the
mortgage wvas misdescribed as if it had been taken
te thse Rev. W. H.

In an action by thse plaintiff, who had beon
appointed by an order ef court te represent the
estate of Rev. W. H. on thea mertgago againet
several diefendants wbho had become owners of the
land, in wbicb the defetidants contonded that the
discharge of F. H, wvas valid, and claimned for tiseir
imprevements under mistake of title, it was

f-f ld, that the mortgage was not discbarged, nor
tise estate reconveyed te F. H. by what was dlone,
and that the legal offet of the n-ortgage was to
enable W. H. te bold ti. .e estate in bis own right
as against F. HI,, although, as regards tise bone-
ticiarieî under the Rev. WV. H.' t% vill, W. I-. %vas
only a trustee. R. S. 0. c, 3, s. 67, contemplates
tise action of two parties, one te psy and tise other
t o receive, and net bath represonted by oea
and that euie whose duty and interest were in
dirict conlict; and under tisose circunistances
sucia transaction cannot stand. Thedtefendants
hiad actual notice by thse registered discharge tisat
F. H., as surviving axacutor of tise Rsv. W. H.,,
%vas attempting te deal with hiniself as mortgagee,
and b was at their poril thsy took sucis a titia

without satiufylng thenislves that there was a rea,
sat<sbactlon and discharge of the mot'tgage moneys.
as regards the persans entitled under Rev. W. H.'a
wll, But a refierence was ordered as to Improve.
ments under mistalée of titie. Bacon v. Shie>',
16 Gr. 485, considered and distinguished.

W, C, Hamilton and Alan Cassels, for plaintiff.
Sain, Q.C., for defendants.

Divisienal Court.) 7january S.

COYNE V. BRODIE ET AL.

rruitec and cesiti que trust-Pracipal and agent-
Statit*é of limitations,

J. C. died in 1 876, and left an estate, very much
embarrassed, to his wife; the plaintiff, B., ani
active business man, acted as agent for the
plaintiff in settling up the estate, and inducedt a
very large majority of the creditoris to give up
their dlaimns, or settle thei on ter ;ry faveour.
able to the plaintiff. He also sold a- ouse, part of
tise estate, for her, and part of the purchase money
wvas taken in the notes of F., the purchaser. The
notes came to the hands of S., a brother of the
plaintiff, vvho held them and collected some of
themn for lier.

SoMe littie tirne after, B. asked S. if the notes
were ail paid, and wvhen hie wvas told somne of thrni
%vere not, he said the money for a loan te F. %vas
then going through his hands, and if he had tise
notes ho could collect theni, and so save thein for
the wvidovv and orphans out of that money. The
vates were given to him and he collocted theni;
but thse moncy wva left in bis hands unclaîmed for
eight years, until hie madle an assignment for the
benefit of creditors.

In an action against hbu and bis assignees, ini
whicb the defendants %et up the Statute of
Limitations as a bar, anci the plaintiff contended
that B. wvas a trustee, and that the statuto could
nor bc pleaded.

Hold. CAMEROIN, C.1, C.P. (at the trial), that B.
reccived the notes as agent of the plaintiff for the
purpose of collecting the meney as agent fer tbe
plaintiff, and that the statute was a bar. There
was ne express trust, only sucb a trust as arose
frotn the relation of principal and agent, whîch
dees net preverit thse operation of the statute,

On appeai, as thse Divigeonal Court was eveuly
divided, this judgment 'vas affirmed,
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