
t

b

t'
hi

42--Vou XIII., N.B.] CANADA LAWI JOURFAL. [Februaryi 1877.
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It waa urged upon us by ceunsel very strong]y from this case that the snrrounding circum-at the trial, that the act was " 4maliciously, " stances (where it is essential to prove malice)and even vindieîively done, for which. le pressed must bie examined and considered in ail cases.the enforcement of the penalty as well as the The maxim, " actus not facit reum wisi mewsdamages. Be alseurgedthat asit wasnfot neces- sit rea," applies here, and we think that as in,ar te prove express malice, and that where that case, so iu tluis, the intention and flotau act was of sucli a nature as could spring from tlue result must -be the poiiat ou which the casenuo other t/iau a bad motive, and calculated ought to be determined.to inflict injury witheut cause or justification, Altlhough the appellant here was clearly amalice would be implied from the set itself. trespasser, and in the wroug, as regards thisBut it ia juat as broadly laid dowu'thst if there whole matter about removing the fence andle soine other than a bad motive for the doing the consequences which followed from his illegalthe act, the necessary'consequence of which act, stili ha insisted upon his right to do it.is an injury to another person, it may bie doue However mistaken he might have been, we dounder sucli circumstauces as negative malice, flot see that express malice, within the meaningThus if an &ct injurions to another lie doue of the statute under which he was couvicted,under a bond jide dlaim of right it will not corne bas either beau proven, or that malice can be in-within the statute. ferred from those facts, or that (as stronglyAs the cs amoeamatter of fact for ured upnus ,y te counsel for the raspond-
jury than a question of law for the Court, we ant> the acta of trhe appallaut exhibîted eitherurged the parties to have a jury empauelled to " vindictivenasse" as lie called it, or malicioua-try it ou its merits-but the counsal for the re- nasa. Had a jury been ampanelled to try thiaspoudent refused to have a jury, insiating that case, wa think that under a fair charge theyit was a matter which the Court ought only to might have raasonably been axpected to flnd aLiecide; we therefore fiud ourselves unpleasautly verdict which would have had the effect cf4alled upon to decide the mnerits cf a case which quashing this conviction on the merits. Andhas evidently causad some heat betwaeu the we think that acting as a jury as well as a Courtparties from its vary nature. Whan the appel_ cf law, we ought: to do the saine.
lant souglit to, remove the fence, it is evident to, WVe tharefore ordar that the said convictionus from the evidence that his intention was ahaîl be, and it is heraby quashad ; and we alsoouly to remeve it from over the grave cf bis erder the zaspondput to psy, on notice of thuschild-not to break or deétroy it. That lie order, the coats cf this appeal, auuounting to and.lid break it in the proceas cf removal, there taxed at the sumn cf $25. 60, te the Clerk cf theeau lie ne question, and that for breaking itlthe Peace, tn ha by him paid ever to the appellant
,espondent was eutitled to, d;niages againt forthwith, and that the sum deposited by thehe appellant as a trespasser, but that belonga appellant instaad cf a recognizance, lie rapaudnly to a civil court sud not te a quasi crim- and returned to hiui-hy the Police Magistrats.nal tribunnl, for it dûes not follow that be- TII4 case having been removed by certiorariause destruction resulted from an illagal act, into the Court cf Queen's Bench.salce is te ha impliad ;unlesa malice eau Hodgin., Q. C., movad (befoxe a single Judge>e inferred from the inception cf the mattar, ft for a mile nisi calling upon Bradshaw to sheivanuot be imputed by the mnere resuit, or after cause why the judgmaut cf the Court belown act is accomplished ; malice eau ouly flow shouîd 'net le quashed. The Judga having-ocm the animus in which an set ia cenceivad, reservad the case, on a subsequent day refusedid net from the consequencas muerely. In this the mîte.ase tht appellant, wheu ramnonstrated with by Hodgins, Q. C.,. subsequantly movad by wayie sexton for what lie hsd iloue, insisttd upon cf appeal te the full Court.ia riglit te do the set. Last Term the full Court refused a mIle nisi.

à, a n , fluas &i K y.
C.C. 465, was a case illustrating this prinicîple,
and we think must determine this case, i. e.

ib whetber lu fact this act cf the appailant was
malieiously doue. That was an indittnent under
52 Geo. 111, caup. 1iï, for shooting at a vessal
cf the Customa, and aIse at an officer ef tht
same on the higli sas. [The learned Chairman
then eited the case ai. length]. It appears
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IN RE, FREDERICK D&NGERFIELD In8ltl
MATILDA D)ANGERFIELD, Clilnant. ANDi
MEIKLu ET AL, INSPRCTORS, Contestanti.

Wife Of In$olaent proving dlaim.
The claimaut was the Wile of the Insolvent, and claimed

te prove alinqt biq astate for mOney lent and in-


