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standing the legal rights et a father, they sheuld
ho entrusted te ber. But it sill enabled the
court te do that which it thought beut fer the
interest et tbe cblîdren. It did net conuider that,
au between the father aud mother, the fathor bad
Rn equo.I intorest with ber, but that lu the maje-
rity of cases the custody shouid be given te the
mother; but, under ordinar>' oircumstauces, Ît
vas mest desirable that it should ho entirol>' dis-
cretionar>' in the court." Iu the exorcise et that
diiscretion, the Vice-Chancelor vas et opinion
that ho "lmuet look st the interest eft fie obhu-
dren, vhich might be just as veil preaeried b>'
giving the custody cither te the tather or the
mother, the tendency being te lean tevards the
mnother wbeu the hblîdren vore et ver>' tender
age; but stili the material question vas, vhat
vas for the childron's benefit ?" Ho thon pro-
ceedu to show vby, lu tbat case, ho thought the
discretion of the court wonld be beut exercised
by loaving the childreu in the custody et the
teutamentary guardians. There lu nothiug lu
this case which countenances the idea that the
learned Vice-Chanceller iutended te cast au>'
doubt on the propriet>' et the observations et
Lord Cottenham lu Warde Y. Warde; et Turner,
V. C., in Bc llalliday; or et the Vice-Chancellor
et Engiaud lu Re Taylor, ln a case viiero hasbaud
and vite vers living spart.

Iu Re Winscom, 11 Jur. N. 8 . 297 (£~D. 1866),
the application vas by the methor fer 5430055 te
ber female ohild eight sud a hall yes eld; but
the principle upon vbich the right et accoue and
custody depend l is enos. Iu that case the
husband had petitioned the Divorce Court for à
divorce upon tue allegations et adulter>', eue et
vhicb, vas cendoued sud the second net eetsb-
lisbod, sud se the potitien fer divorce vas dis-
unissed, but the bueband aud wite lived spart.
'Wood, V. C., lu that case, resta upeli Lord Cek-
teuham'e docielon lu Warde y. lYarde, as estab-
lishing tJi. intention et the Act, aud the course
et the court lu relation te it; aud sppl>'lng
these observations te the case betere hlm, aftei'
statiug the circumetauce undor vhlcb the bui-
baud andvwitovere living separate, hosays, p. 299.
*'The cousequenco lu, that tho>' are net separsted
frem the matrimonial tis; but ît could net, an 1
apprehend, be wlth an>' plat hope et muccesO
suggested, that the lady is lu a position te ineti'
tute auy suit for restitution et conjugal rigbts.
Nothing et ths kiud le suggested, aud the>' mnt
for the prescut romain spart."1 And &gain: "But
turther, I have bsd te censider mont seriuusl>'
lov far it vouid belp ber fer me te interfeOre Olt
aIl vlth the tathor'. directions lu a Os»0 circums'
Otanced like tic present. In the 6irst Plale? it 15
net cleariY a case lu vbicb, scoording te Lord
Cottonbam'el viev, tbe court le calod upen for
Su>'y interterence vbstevOr. It JO mot a euso in
Whiich, te use Lord Cotteubam's ,xpresd0à ef b
lilothor requires protection freIn the tyranu>' ot
lier husbaud."1

Our Act, Cou. Stat. 1U. C. cap. 74, sec. 8, '0
Idontical vitb tho Imperial statute 2 à 8 Vie.
cap5P64, vith the exception that lu our Act the
,%go et tvelvo ysars lu mubtitted for seven
Years, aud that the hiriedictien vWhicb the. Euglisb
-&et confèes on the Lord Chancellor sud Master
et the Ro'lsle by our Aet couferred upon lhe
Ouperior Courts et Lav sud Equit>', or su>' judge
Ot auy or' snob courts.

Prom ail et the aboie cases, the true principle
to be coiîected, 1 think, in, that the court or a
j adge, iu the exorcise et the discretion conferred
by the Act, lu bound te recoguise the common iaw
right of the fathor, and should flot assume te
impair or interfere with that right, so long a the
father fails net in the due disoharge of his marital
duties. In eider to induce the court to interfère
on behait of the wite, she should satisty the
Court that the separation, if the sot ot the bus-
band, ie iu disregard ot bis marital dutios, that
in, without sufficient cause given by the vite; or,
if the sot et the wife, that, although she may flot
haie cause sufficient to entitie ber to a decre. for
judicisi separation, she bas reasonabie excuse for
loaviug ber husband and living spart fromt hlm:
and turther, that it should not appear that it lu
net tho interest of the children that uhe should
have accepu to them, or the cuuto&y of those under
the age mentioned in the Act in that behait The
objeot ef the Act being te, protect vives "lagainst
the tyranuy ef husbands who ill-use them," a
vife au haie no right under tbe Act, vbo should
CsPrlciously or vithout some reuonable excuse,
desert ber husbsud, absout hersoît fromt bis
homo, suid abandon ber duties aa a vite and
mother. in iiew of these principles, it wili flow

tlils sary te enquire vhether the petitiener lu
055Bcae bringu herseif vithin tbem, se au to

en2titie ber te the interposition of the jurisdiction
coiiterred by the Act.

It la diffleuit te cenceive auything more contra-
dicory thmn the statomouts centained lu the sf11-
davits of the wite, ber mothor, and et Margaret
MoKay, on the eue side, sud lu the affdavits ef
tho buabaud and otbors, filed upon bis part, lu
the Matei.iaî points. B>' the affidavit et Mrs.
Leigli it appears that she and Mr. Leigh have
been Inarriod for ton jeans; snd she alleges that
fer the l55t eight ysrs ber huebaud bas been lu
the habit of abusing, iusultiug, and maltreatiug
ber lu the meut shauieful mauner, net ouly lu
ituperative Isuguage, but aise by inflictiug upen

ber grious~ bedil' lnjury ; aud se says that te
snob au1 extent bas ho carried bis crueit>' tovards
ber, that freuently, through the effeot ot bis
brutal tI'eatment of ber, she bas been s0 111 that
her lite bus been despaired et; sud that wbulat
00o11, ber husbsud msnifested sMIb pOet Is<lif-
fOeOfce as te ber condition, and se u.gleoted ber,
thal ah. bad te appi>' to ber mether for ber cars
sud Protection, sud even fobr the CommOn n.ces-
80rios Ot lite ; sud that flflD.ll, frem the. ooutinued

and constant ili-treatuent oe reolved front ber
husbaud, sud being pregualt ot ber yougest
0blld, aud being appreheBIisli ef danger te Its
lité and te ber ovu, she, lu pursuScoe et the
adtice et ber physiolan, loft her bnsband's bouse
la April, 1870, takiuq vlth ber ber tbree chil-
dren, nov aged nine, .Jget sud tour yemr respec-
t!velY, aud bansince @outInced te resldevlith ber
mother. The affidsit thon mleges that the father,
ou the ôth April, 1871, eucceeded lu getting pos-
session et ber child of four junre et age, and lu
takingit ava; and aver that glnce Il vas se
taken sua>' te mother bas neyer mus the. cbid,
mer doe. o m e IMWo ts vberouti. The.
sUavlt thon proesdi auege that two of the
bueband's brotheri bave fer a long time been
subjoot te lits of Insanit>', sud that the vite, front
ber busbaud's treatmeut et ber, sud bis general
demeaner, bas ne besitateu in usaYig that he I..
and fer morne trne bas been, subject te lits et

November, 1871.]


