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block, which buildings were generailly occupied
as tavernis, and to smre of which there was ne
access except across thb sidewalks. The cil>'
authorities, for smre unexplained reasons, had
rece.ntly erected a close board fence on the ex-
treme nortberly boundary of the sidewalk from
etreet to street, thus effectually obstructing the
doors and windows of said buildings, and cutting
off ail aecess to one or more of them. The de-
fendant, being ene of those injuriously affected
by the board fonce, eut it away, contending that
he had a riglit te enter upon the sidewalk from
any part of lis land adjoining to it, as long, et
any rate, as it was pernsitted te be used as a
publie way ejîlier for carniages or foot passen-
gers, and in trespaqs for cutting away the fence
he pleaded several pleas, alleging the locus in
que in sme to be a carniage way aud in othensa
footway, relying on the public user for over
twenty years :

Ield, that the city authorities, being in the
position of trustees, wene incapable of dedicat-
ing any part cf land to the purposes cf a high-
way, or of diverting it in any respect from its
original purpose of a public market, and there-
fore no such dedication could be presumed from
any length cf user they might permit or had
permitted; and that, acting on behalf cf the
public, fnom the nature cf their trust, tbey
neoessarily netainod sncb a power cf control as
would justif>' the erection cf the fence in ques-
tion.-The City of Hamilton v. Af1orrison, 18 Com.
Pleas, 228.

ONTARIO REPORTS.

PRACTICE COURT.
fReported by HENRtyO'uas Esq., Barrister-atqlau,

Reporter to the Court.)

IN RE SOULES V. MORTON.
Arbitratiou-Rihlt of parties to go into case ofresh before

an umpire.
Where a case is neferred to the award cf two Pensons, aud,in case of dîsagreement, to the decisbon of a third person,eMter as an emipire or as a third arbitrator, the partieshave the right te insist tnat such third arbitrator orumpmre shall have before hin the evidence and witncssesprcduced before the two arlbitrators, as well as the rightto appear and state their case te such third arbitrator orumpire, before a binding award can bo mnade.

[P. C., Easter Terni, 1868.]
D. &fcefickael ebtained, on behaîf cf Seules,

a rul nisi, te set aside the award herein, on
neveral grounds, eue cf which was that one ofthe arbitratens was net appointed until after
evideuce taken, and gave his eward without
having heard the parties or the evidence; hîse,that the arbitrater heard evidence on behalf cf
Morton, in the absence cf Seules or an>' one on

S hie bebaîf.
The submissien was by dèed dated the l7th

April, 1868, Aud after reciting that disputes,&o., wene peling between the parties, in refer-

once te the annual sum cf mone>' te be paid teMrs. Morton in lieu cf dower, &o., and in order
te settle the amount, &c., the parties agreed terefen the smre te the ewand cf two uamod
arbitrators, and in the eveut cf these twc net
boing able te agreo within tw'c days from thedate cf the deed, then they ceuld appoint a fit
and proper pensen as third arbitraton by ememorandum te be ondorsed on tlie deed, andthe award cf an>' two cf tlsem shouid be finalaed conclusive. The awand was te be made inwritiug, en er before the 23nd April, with powerte the arbitrators toeoxteud the tume, &o. On
the 17th Apnil.the twe arbitrators appointed the
third arbitraton, and on the 23rd April the thneearbîtraters made the awand ncw moved agaiust,
awanding an annual payment cf $82 50, &c.

It appeared frem Seules' affidavit that the twearbitratôrs preceeded with the arbitration on the
l7th April : that both parties ettended befere
them with their evidence, aud were heard by thearbitratorg, aud althougli they had appoiuted the
third arbitrater ho was net present, uer did hehear the parties. The two arbitrators being
unable te agree, they called in the third arbi-
trater, and the three arbitrators censidered thematter amcng themselves and made their awanl,
aud did se without netifying Seules, and without
his being heard by the third arhitraton, and lie
8were that if he had been allowed te place bisc:ime before the third arbitrator lie wculd haveccuvinced him that the annual amount was un-usually large. Smith, ene cf the erbitratons,
aIse made an affidavit statiug; that tbey named
the third arbitrator te meet the event cf the twe
net agreeing : that having considered the subject
with bis ce-arbitrater tbey wore unable te sgree,
aud they then called in the third : thçst Seules
and bis evidence was net heard, tier was hocffened an cpportunity te ho hourd liv the thirdarbitraton : that the son cf Scules asked if they
did net requine bis fathen, but ho was told the>'
did net, sud Smith aIse swore that ho was netaware that it was necessan>' or preper for the
third arbitrater te hear Seules.

On the part cf Mrs. Morton sevenal affidavits
Were filed, gcing principally te show that the
award was a reasonable eue.

Harrison, Q C., shewed cause.
!tcMichael supperted bis ruIe.
MeRRisoN, J.-There is ne dispute about thefact that the twe named arbitrators firat heard

the parties ; that being unable te agree upon the
ameunt te be aunually paid te Mrs. Morton the>'
caIled in the third arbitrater, te whom, we ma>'
assume, the>' related the case made b>' the
respective parties, and withont the third
arbitrator heaning the case excopt as stated ;
they cenfenned amoug theinselves, and they thenL
came te the conclusion cf awarding as the>' did.It is te ho rogretted that the parties were net
heard by the three arbitrators, as frem the affi-
davits filed it is, I think, clear that the award isa fair and proper one, aud if it were possiblete upheld it I wculd de se,' fer it is just one cfthose cases in wbich the arbitrators. neighbeuro
residing in the immediate vicinit>' cf the laud iDquestion, could determine upon the statement cfthe parties alene, what was fair aud reasonable,
but on principle the award canuet ho upheld,
The third arbitrater was eithen intended te o el
umpine or a third arbitrator. Iu either case the


