
TilE LEGAL NEWS.33

anY Statute conferring sucb powers; but at any

rate we bave the two great Provinces of Con-

Iederati<>u, and on1e of the smaller miîel, persis-

t<ntlv ie uding amongst munlicip)al institutions
thie riglît to prohibit the sale of strong drink.

We cannot lielp thinking that this was suffi-

cient to bring prohibitory liquor laws within
the powers of local legisiation as forming part,

Of Ilmunicipai institution-, within the men-

Ing of flic B. N. A. Act. Withi Chief Justice
Rtichiards, we tiîink that we ought to look .6 at
the state of tlîings cxisting lu the Provinces at

the time of passing the B. N. A. Act, and the

legisatxon. then in force iiu the difivrent P>ro-

l'1flces ou tIhe sfflject. and the generai scope of

(Oit fedcratioîî thien about to take place," when
dJetermining the value of indefinite terns iii

the Aut. But, in the case of 14The City of Fred-

eSricion v. T/te <2uteen," it w.5 (leCided by the

8t1Pl(-me Court tîtat titx- Dominion Parliament

hus alone the po>wer to pass a prohibitory liciuor
'15W. (3 S. C. R, p. 505.) It is truc this deci-

lionl goes somcewhat beyond the real issu,!, whichi

il as to the iight of the Dominion Parliament
tO) pass a l)roil>itory liejuor iaw, which is quite

a different thing. -Stili, we presume the point

'ýfts fuiliy argued before the Couîrt.

It may be well to mention for the salie of

1'tecision, which, iii quoting judgnîents, is of
IYliCr importance than tlic multIp1icity of refer-

elceq that the question lu Ccoey v. Bramte,* was
'lot whether te local legislatures could pass a

Prohibhnory lh1 nor- iaw, but whether tixe prohi-
bltot.y law of the old Province of Canada was

8tilI ix> force. We wercý ail of opinion that it
Ta lhis decision, thven, wvas se far exactly

lilnilar to the decisien in Sauvé and Thte Corpor-

"hc>x of Argenteuil,f and in th e cases of Hart v.

M&i8sisgtioil and I>oit ras v. The Ci/y of Québec,§

6eept tbat lu the two last cases the Judge
eXp>es8ed the opinion that if the Temperance

.&dt of 1864 had been repealed by the local
legiSlature, ho would have held that the local

legigîature could not have re-enacted it. Inci-
4ientalîy, in Cooey and B',ome, (hief Justicé

1)0rion. expressed a différent opinion ; and as a

eeerta proposition, I may say, parenthetically,
~ onot sce how a legisiature lias power to
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repeal what it cannot re-enact. 0f course, it
may sometimes indirectly do so, or do what
will have a similar effeet. The reversal of
Cooey and Bronie* in thjis Court ivas net, how-
ever, on this question at aIl, but on the ques-
tion of whether the by-law had been lawfully
voted ; so it appears tbat tlîe consent reversal
arrangement in tIxe Supreme Court, of whictx
we have hecard soething, signifies even less
titan ivas at first sîipposed. lly not taking thc
state of things existing in at least three of the
Provinces at the time of passing the B. N. A.
Act andl the legislation then in force, we arrive
at the incouvenient conclusion that the muni-
cipal institutions, as they existed prior to Con-
federation, cannot be maintained by local logis-
lation; and that, as in the present case, a
municipality m ould be shorn of most useful

Ipowcxs, by the simple operation. of a surrender
of its charter, in order that the legislation may,
for convenience sake, bo amonded, or consoli-
datcd. It is maiutainod that to ronew these

l)owers there must bo joint legislation, if that
be lawful, which is open to somne doxxbt.

The consequeuces of arriving at sucli a conclu-
sion compel us to look for some other mode of
dcaliug with the Statute. Since this case was ar-
gueil, wo have seen a decision of Ch. J1. Meredith,
i ni i lie case of Blouin and thte Corporation of Que-
bec,t ii, whj.ch the case of Thte City of bredericton
a-n] The Queen is reviewod. The case of Blouin
does not involve the question now before this
Court, but the Chief Justice drow attention to

a distinction between the case before hlm and
that before the Supreme Court, which hias been
frequently recognized, and /which it is import-
ant to keep in view; namely, that where a

power is specialiy granted to one or other logis-
lature, that power will not be nullified by the
fact that, indirectly, it affects a speclal power
granted to the other legisiature. This is incon-

Itestible as to the power granted to Parliament
(Sect. 9 1 last alinea, B. N. A. Act), and probably
it is equaliy so as to the power grantod to the

local legislature. Ia other words, it is only in
the caqo of abs3litO iacompatibility that the

special power granted to the local legislatuire
gives way.

As an example of the application of this pria-

ciple, and aloo as an authority bearing on the
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