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Tir O'KreFE CASE AND THE LAw oF LIBEL

tesms which ace Iibellous, he has areme?y | to the jury—one of such questions being
the same in all mspects as any other suv- | whether the alleged libellons matter i
ject of Her Majesty. within the definition of a libel adoptad
" 'The Cardinal by his pleadings traversed | hy law. The learned Irvish Chief Justics
‘the publication, and pleaded the general | is reportl to have said that it has been
issue. The Lord Chief Justice is reported | decided by the English Court of (Queen’s
to have directed the jury that it was for ;| Bench that it was the duty of the Judys to
him to say whether the alleged libels | tell the juryif the publication is actionaols
were defamatory, thus leaving to the jury | and1™e plaintiff entitled to a verdict, We
to find the bare fact of publication by | do not kniw to what case the learnal
the deferdant—which, he told them, was ! Judge refurs, but it will be found, we
proved partly by evidence and partly by ! think, in every case, where there has
admissions. The summing up of the + bheen judicial interference with the fuue
Jearned Judge consequently amounts to  tions of a jury, that the ground of such
this—that if in the opinion of the presid- | interference has been that the matter
ing judge an alleged libel is defamatory, | complained of was not libellous. Sach
the provinee of the jury is simply to tind - was the case of Jenuer v, A’Becket, 25
the fact of publication and to estimate , L. T.Rep. N. S. 464, where the declars-
the damages. This is obviously not the | tion was demwired to, and the court
law, nor has it been the practice prevail- ; differed as to there Leing anything which
ing amongst the most eminent Judses © could go to a jury. We cannot find in
before and after Mr. Fox's Libel Act. | any of the cases, and we do not remember
1t has been well remarked by Starkic . to have heard of, a jury bein, directed to
that that Act was declaratory, and when © find a verdict for a plaintiff in an action
it provided that in the trial of indict- | of libel. The only approach to such g
‘ments or criminal informations for libel, ! position which we can conceive is where
the jury should find not only the fact of | there is a justification, the libel being
the publication, but also whether the | admitted, when under certain circum-
matter charged be or be not a libel, it | stances the Judge might direct that asa
must be taken as governing the procedure | matter of law the evidence in support of
at civil trials. At page 203 of Folkard’s | the pleas would be no justitication. But
edition of Starkie it is said, *“whether | this could only ccenr under very unusual
the libel is the subject of a criminal pro- ! conditions.
secution, or civil action, it has been the The elaborate argument of Frskine in
constant practice in recent times for the = the Dean of St Asapl's case, and the
Judge to define what is a libel, and then | decision which followed, coupled with
to leave it to the jury to say whether the | Fox’s Libel Act, may he taken as showing
publication in question falis within the { convincingly the tendency of Parliament
definition. . . . It was the practice | and the Profession to regard defamation
of Lord Denman in these cases, ~nd also | as wholly a question to be disposed of by
of Lord Alinger, to leave the question | a jury. And as a matter of practice it is
to tho jury as to whether, under all the | obviously far wiser to Iet the jury find
circumsts.nces, the publication amounted | one way or the other, so that il they find
to libel.” The learned an hor then puts | for the plaintiff the damages may be
the only case in whick the court is justi- | assessed, as in the cese of Luughtor v.
fied in withholding the cuse from the | The Bishop of Sodvr and Mun ; and if
Jjury-—namely, where it is porfectly plain | ihe jury has gone wrong on a ground of
that on the face of the record there is no | law a verdict can be entereld for the de-
libel, But most assuredly where, in the | fendant without the ruinous expense and
opinion of the court tho matter com- | vexation of trying the whole matter over
plained of is libellous, tho question is | again. In this particular case it had al-
entirely one for the jury. ready been attempted to get rid of the
The familiar cases of Parmiter v. Coup- | Cardinal’s pleas by demurrer which the
land, and Darley v. Ouseley have decided | Chiof Justico would have allowed. Being
that it is not misdirection on the part of | overborne by his colleagaes in that mat-
a Judge to express his opinion as to the | ter he virtually rode over them and their
libellous nature of the publicaiion in | judgment in directing the jury to find
addition to loaving the proper questions | for the plaintiff, inasmuch as thereby he




