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Rule 126, after providing for the statement of
dlaim, reads as follows:

(c) I*The defendant %hall, withiin such time and
in such nianner as- hereinafter prescrihed, deliver
to the plaintiff a statement of his defence, set off,
or counterclaim (if any)."

(b) I 'ie plaintiff may, in like maniner, deliver
a mtatemnent of his reply (if any) to such defenice,
set off, or connter-claitn."

We have in this rule, a specific direction 1as to
the naines and order of pleadings, and a joinder is
expressly omitted.

In dealing with questions of pleading vve have
te hear ini mind that %ve can neo longer look te the
comnion law ruies for guidance, 1 nl lcap v. Malirris,
L. R. 2 Q. B3. 1). 63o, Grove, J. says : [ in my
opinion, it xvas the intention cf the I.egisiature in
introducing a nev practice and procedtire, icu fel-
low as guides the practicu and procecicre pre-
vieusly existing iii the Court tif C.hancerv.- This is
equaiiy truc oîf the j udicature .\ct hucre. Under the
former t'iî1.îccry practice, lvhere a plaintiff iishc ed
te siniply traverse the facts alieged ini the answer,
lie dliil su in a pleading calicd a Replication, but
which wvatifraincud iin thetsame \Yords as the Common
L.aw Juinder of Issue. I)id nny une ever hear cf
fling such n pleading by wvay cf answer tri a Bi ?
''ie question, huwever, is nut whether a joinder
(\chich states nu fact) c:în now be properly termed
a Replication (ini the sense in Nvhich it was formeriy
îîsed in Chancery proceedings) and pleaded as snich,
but whiether it can Ile ternied and pleaded as a
Statenient cf 1)efenict, or as a Reply, under the
judicature Act.

l'he illustrations g;\,en by the writer cf the article
in the Cattadiatn Lazo Tintes, in cnmmenting up )n the
judgment in question, are singularly unfortunate;
for in the firaI one lie adînîts the very point which
he seeks tu cuntrovert, nanieiy, that the plaintiff
niay, under certain circuinstanices, jnin i!cace upon
a colînter-claim. Amii in the second illustration
lie takes il for granter! that a defendant cati give
evidence cf frauel, satisfaction, etc., withiiut setting
top such defences in his pleading- a procedure for-
bidden by Rule 147,

The reasoning of the court in flir, v. Cîrn'-thrupt
tnay be seen by the following extract frcm the judg-
ltent. At page 354, MIr. justice Rose says 'I Order
21, Rule 17C), 0. J. A., differsessentially lin its lange-
age front the abOve section fie-, sec. 117 cf flie
C. L. Il. Act).'' It readas:-" As socin as either
Party lias joinedt issue uipon any pleading cf the
Qpposite party siniply, witlioot addiing an>) further
or other pleading thereto .. .... the plead-
iigi as between suich parties shail be deenied to be
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closed without any joiîîiier cf issue being pieacied
by any or either Party.-

- n the lnterpretaticii CIluse, tec. jri cf the e\t,
pleading is said te includle the statenterît in wrîting
cf the dlaim or- demand cf any plaiîiîiff. tIt scouts
clear therefore, that at defetidant îna, utider (irdur
21, join issue UPtiI a siatenient of dlaiti vvitu
atiding any for?' sr or otiier pleariing tiiereto.'

If Rule 176 is lu ho rendc iii Ihis %-erx' literai

manner as entitling eitht:r party to juin issue tîpen
ally picading uf the opposite part:,, and thcreby
close the pliadings, sulne curieus resuit.; niust
follow.

Under sec. 91, c e tîind îlat -,plicading -shahl in-
ciode <ic petifioîîn or ieinwiîs. So that if a tiofen
dant requires spîeiiv justice, lie tiay juîiî issue
the dlay afîer tie is serveif %ith flic c rit 'rl suini-
miisc, aud, i der 1<îe2.z5. gi xc notice cf trial
for the assîzt-a c hidci, îîcriiapýz. are fiscîf lu coin-
iniece w ithi n a foti îgît Tiis c ouid lue n

saedefenc'' toii u1 reiv p ii In cases iii w hicl
the plainti fi reotiîrea cvi e n ce -,ilie i rotigli t fr, uni
a distance. Tu dufetîdatît. iîowever, wcculd 'lot
have ail the tuivantage cf tis tovel prucedore oii
h is sicie, for ail Ii itii ti*' victiiidi h ave to du te n d
himseif of an awli\wnrîi sîînînîîîuias for security fer
costs or for particulars. uiher RUle 4-25, lvc ile
to clap a joimîder cf issue un tlie fvles, and give tnotice
cf trial for the approachiîig sittinga.

B3ut seriously speaking, if a joindier cf issie lie

1 îieadable as a defence, diieu ti, rules applicable to
a diefence musc goverti it. Vhein it is filed by wav
of deftnce, te, a sîaîenîcnî cf cia or, repiy te
a counter-claim, thon coder liai, Cuttrcîî[, tuec
pleadings are closed and eitiier party imax give
notice cf trial.

In flie case of a coiinter-diaini, vvhat becoies cif
RulIe 153, and the riglît il gives 10 defendaiits to

amend on prectpe xithiin eigiîl ilays? O r, ili the case
cf a diefendiant whc tilets a jîîii nîlîrh1 wv oif defence,
chat becomes cf the rjilits cf lthe piaitîtiti, Nvhî
ma>' under Rule 179, c toî aîc." amctîd hi,
statement cf claim once aI aux tinte hofore thie ex-
piration cf the lime litlîiteti for reîily and leir
replying?

If a defentlatit r est s i s lefetîce upoii a dec ia (id
tue ftcts ailegeci b>' the pinintitff tiiere t tic reascin
lviîy hie should iict puit his dletifi ii sotine other
shape t han ini lthat of a tîiîî d or î'f issltu.

There are sevn-ri institîcual, givun intit!e foris
which accoîîipanxy the Jultîicature Act cf ail the
pleading8 autiiorized Il\v thte Act, and aîîîcîîg theni
mîay lie foîtnd severai iiîiiais cf the trulli il, Iti
staternent of claint But 1 have searched in vain
fcr an instance cf a joinder cf issue beitit4 pheadaf le
as a statenient of defence,d


