
JOHNSON v. BIRKETT.

The defendants G. IL 1)cacon ani Camnpbell should bc

held liable to tlic extent to which they shared.
1Probab1y the most convenient mnanner of fixing the liability is

to direct judgment against each for the~ amounts received by thern

by the cheques issued on the 6tb September, 1905, with intcrest

from that day. But, if any question arises, thie matter may be

spoken to in Chambers.
The appeal sbould be allowed and judgment entered for the

plaiintifrs as indicated,. . . Th plaintiffs are entiiled to
their costs throughout.

HIGII COURT 0F JUSTICE.

flIDDELI, J. JUNE 10TH, 1910.

*JOHINSON v. BIRKETT.

Evidencre - Examintat iou of Plaintiff f or I)iscovery - Death of
Plaiiitiff-CGontinuatiofl of A ctiorn by ExecWor-Tei der of

Depasitions of Deceased as Evidence on Behaif of Exe-ýcutor
-Principal and Agent--4MVoneys Intrusted Io Agent for 1>wr-

chase of Stock-Punchase of Stock by Agent on his owii Be-

haif-Intention to A ppropriate Part Io Principal-A bsence of

Evidence of Good Faith and Information 0-iven Io Principal
-&cale of Costs-lU EJw. VIL ch. 30 (0.)

This action was brought by Mrs. ,Johnson in September, 1908,
against Dr. Birkett, for the returu of $500 alleged to have been
paid by ber to the defendant in 1906. After the pleadings hiad been

dlelivered, Le., in February, 1909, she was examined for discov-

ery. She dicd in December, 1909, and her exeeutor obtainied an

ordler to, continue the action in bis name.
The action was tried before Iîrnwî.L, J., without a jury, nt

Toronto, on the 7th June, 1910.
The plaintif! offered as evidenee the examination for dis-

covery o f the deceased Mrs. Johnson. The defendant objecting,

the trial Judge allowed the examination to be rnarked for iden-

tification only, and the trial proceeded. The plaintif! then read

certain parts of tbe examination for dîzrovery of the, defendant,

and rested bis case. The defendlant c-alledl no evidence.

W. C. Mackay, for the plaintiff.

J. C. Sherry, for the defendant.

* Thi. case wilI be reported in the Ontario Law Reports.


