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MegepitH, C.J.0., concurred, for reasons briefly stated in
writing.

MacrLarREN and MAGeE, JJ.A., also coneurred.

Hopbains, J.A., was of opinion, for reasons stated in writing,
that the proper conclusion of fact was, that the defendant com-
pany, voluntarily or knowingly, by reason of compulsion caused
by having resold, accepted the lumber with an execess of No. 1
common, though without realising the amount of that excess ;
and the legal result was the same as if the company was unaware
of it: Poulton v. Lattimore (1829), 9 B. & C. 259 ; Wallis Son
& Wells v. Pratt & Haynes, [1910] 2 K.B. 1003, [1911] A.C.
394. The appellant company ‘‘voluntarily’’ precluded itself
from the remedy of rejection— ‘elected’’ to treat the breach
of condition as a breach of warranty; and, having done so,
could not reject, and is entitled to sue for damages as for a
breach of warranty. The respondent knew, but did not disclose,
the true state of affairs, and cannot complain if the law requires
him to fulfil his contract. The respondent was hound to submit
to ‘‘national inspection.”” The lumber was originally to con-
tain 80 per cent. of first and seconds and 20 per cent. of No. 1
common, and the only modification was that the appellant com-
pany was to have those quantities reduced by 71 per cent. of
No. 2 common. i

Appeal dismissed; HovGins, J.A., dissenting.
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