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the ear for a reasonable time until another car-loAid f,,
Vaneuxe shuld be ready for shipnienr. Thev aidd thaýj
og) difficulties ini the printing trade, thevx uold n1-

get laeIj fr canned, pears, and therefore conld inot >1111
'Hem. They do flot appear to hav e been rend ' to >Aiip tIii

pl irý until about 7th October, before whîcli time defendant:
haitdefnt refused to accept any of the goods.

Defendants inaintain that there was no eontra(t bcu
af ilmlistaki, of the telegyraph coinpany in transmniiugii theÎ,,i
ri'r, bv whif-h the words, "three humdred. t;omato,, threet

fifti lombard plums," in the despatch handned by theàm to til
Canadi Placifie Railway Company were covrein tilt

itran~ript dlivired by that. company to plhùnti1fs, int
"tiru(e hundrerd tomatoes three fifty lombard pluins.-" c

suiltinig in their bing sent seven times the quantity of pl1umjj
ihex intended to orer. They also maintain that the failurt
teý deliver the pears ordered entitled thema to reject thle rtýsi
of thie goods shipped.

Plaintiffs, on the other hand, contend that the Canada,lii

Pacifi vala Compainy were agents of defendants ini trans.
liitfg the mlessage of 29th August; that, as against de
fendants, therefore, plaintitls were and are entitled to t~
theý traniscript dvlivered to theni, and admitted in (evide1n(,
witihout obijec(tion, ais the ordler o f plaintiffs; that theýre i ' n(
adisible e-videnceý te prox( eu a other order or anyv lnistýak
iii thle tran ' mission of the telIegram, hecause the origlinal d'
spatch d1e]iered by defendants to the Canadian Pauifie nail.
wail'y Comnpany' in Vancouver has not heen produced, and, iti
loss or destruction not being proved, the secondary- evidenl,
of itz contents taken on commission is inadmis,.sible; tll.
linitifrs' acce-(ptance, of the order eontairied iii the dsêe

as, deliveredl te them (-onstituted a binding contraet; anid tha.
the non-deliNery of the pears with the rest of the order ii
not, in the c ircumstances, justify defendtints,' rfsi
ace,(ept the carload -hipped to them.

The( butrdeni of proving a contract and performance n
their part of thiat contra.ct reste, upon plaintiffs. If, asi
eonteinded by defendants, because of the request of plaintiff
that d*,fendantS should order by wire and nt p1aintiffr, ex
pensýe, the Canadian Pacifle Railway Company îi n ;zjt

ig thï, message of 29t)h August were in reality thie agnt
of pilaintifs, there would bcE uttle, if any, weight. in the eoný
tenfion that defendants: were bound by the ineorrctly trRn-


