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snob return, by affidavit, and to do therein as te
justice shall appertain, itP.

The only question thart rectls upon the pre-
sent return is, whether tbo further detenticta of
the prisoner can be sustained by this warrant,
upon which. two points arisýe: lot., whether Mr.
jloulton was lawfully authorized to act as a Jus-
tice of the Pence for the eity cf Torento. 2nd,
If hie wss acting unlawfnlly, hy reason of bis rot
first taloing the oath cf qualification, was the Rot
cf hie sig-nlDg the warrant invalid, se far as the
detention cf tht prisoner je concerned ?

By tbe 857th section of cor Municipal Act,
as amended hy the 8Sth sec. of 81 Vie. cap.
80O cf the sictutes cf Ontario, passed on tht 4vh
Narch last, it is enacted Chat the Reeve of every
tewvn, &ce., shall be, e-iýgïcio, a Justice of the
Peace for the sabole counity, c,, and aldermen
le cities shal hoe Justices of the Peuce in and for
suclo cules : Pro oided akctoys, Chat hefore any
Aldermanýii or Ileeve sali oct je the ciacity cf a
Justice cf the Peace fo~r the city or ceurity, lie
shahl take the same oatb cf qualification, and je
the samie imanner as je by law reqcired hy Justi-
ces of the Peace." And the ameeciing Act re-
peaird ail Acta or parts cf Acta ineorisistent vrith
ils provisions relating te the Municipal J<i
tutionsocf Upper Canada. Se thiot, whîatever
cutherity Mr. Botaiton, being un aldermnan, lnd
as c justice of the P

t
ence, previoua to the 4th

.Narch, waas gene, and cftcr that date, tht. date
cf the paosieg cf the amendîîg Act, bis autboe
rity to act as a Justice cf the Ponce depencdod
ripou the 5lf7th sec, as cmended. And as it
is je fact adn iîted tbat Mr. Bouîton didt net
take the octn of qualification, and did net coin-
ply with the Sfi7th section referred te, hoe ivo-
actie'i nnlawfuidy and ie contravention of the
S t atÉuto. I do net mense te say Chat Mn. Boul-
ton was acting wilfuly in the motter, hecause,
froni the affidavits iiled, hoe appeara to have
acted in igeernc eocf the thon stateocf the
law. Thon, did the coeet cf MXr. Boultîu te
take the oath rcquired, and athich the statrte
inakes a condition precedeot te bis ricting as a
Justice of the Poec, render bis oct invalidl for
the purpose cf the imnprisonctient cf the pris-
onier ? It je conteuded by the Crewn that the
prcvioo added. te tue M7ith section did net pre-
vent an alderman frona actîngý as a Juctice cf the
lPoace iithout takieg the oath ; Chat by bis de-
ing se it oniy subjected bim te hoe prooeccted ;
and the case cf the lia gate Pier Co. v. flannan

et ai , 3 B. & A. 267, aras retied on as un an-
tbority. 1 perfectly cenour in that decision and
the grotindo upon wbich the judgment is resird,
via., tLot the aLote cf a justice cf the Peirce w he
has net duly quachfled himeif are net ahsciuteiy
vold, se that a seizure unden a warrant signed
hy hina wbuld net cnace the parties who executedl
it tre-ecascers. And se in the caeocf the warrant
new before me, as in the case allnded te; il inigbt
ferro a geod justificatinn te an action hrocght
agaicot any person or cubier who ccted under it,'
ced Chat any set dons under it, sucb as the do-
tention cf the prisener je cuatody, avould very
properly hoe sustained. But thene, I think, uts
vaiidity ends ; that -rbile il je net absolntely
void, yet, open an application cf Chia estue, Ct
le se fan defeetive Chat a persan dctninedl in cas-
tody under it iay be distharged. It seemoý te ine
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it wouid net ho quite consistent te hold that while
a magfistrats woul hoe hable te hoe iedicted anfi
punished for the set cf signing a warrant, à per-
son arresteid under it wol n.everthelcas hoe lia-
hie te ho detained in eeistody. On gîsunida
cf public peiicy, I eia sec good reasen aahvy acta
nons under snob c warrant shbl ho î,,tifiedl
and sustained, but I cannot hninig myseif te tho
conclusion Chat it la a sufficient warrant fer the.
detention cf the prisener. le douhtfai cases the
Courts alays lean it faoer cf lihenty, and open
this peint the prisener is e'stitled ta niy jndg-
ment in bis laver.

The ely other malter fer osiecb i i,
axhether the warrant, being signed by Mr. Mc-
Michen, whose autbcrity as a Justice cf the Peace
je net ebJected te, ths prisener sbcul net ho lield
te bail, but je that view cf the coso 1 batvo ne-
thing befere mue te sîtea Chat aiiy charge was made
against the prisener, or tlhat precesl(ic g,ý woe
bcnd to cuthcrizo aey sncb coe Sit uv ch as,
the examniection cf the prisoner, &e. Tl.e prie-
cnter positively denies urnder cath Chat hoe je
gub ty cf any snob charge as is inentied ini the
,warrant. lie bas taLon, as aiready Scloud i vh
canail sops te a certain ccd brng befere nie, by
tarit of certierari, the greundal cf the chlarse '911
the prcceediga taken pgaiinsi bite witbonî effeot,
and on1 CPe par t cf the Crcwc netbing is bev.
1 tlicrefore sec neo grounds for the fui Cher dcbîen-
tuen cf the priioner, aiii ho cmnst hobch g

Prie0ae ciecîsrcl.ryd

un intîrp<t Ldrine nuay be ordored to gic,,crt
tor t css Cnt tt

2, A deli in ýipyn fotr s(ýiirity fi t the 2ncb July un-
ti the 11th. Augu. t, h; fatil to the a<j 1< te n.

Clit«tbts ,,, At uit 2t, O16.1

This aras cn ipplicttben by te plaintiff je an
bntenpleadcr issus for scnrity for cc<ts, on th(,
grocel Chat Che defendînt resided oct cf tho
jurbadictien, the plaîîîtiff beiîsg tPe cilain1iant ccii
the defeedant the ezecutieri creditoc.

On tPe iflth June the icterpleoder onden tras
muade, on tho 20tà Juno dîenaid cf sesnis foi,
cosCs waLs served, on tus 2 Id Jnly the inter-
pleader issue was delivercd, cud on ttc th
August the appliction for sccncity aras nmade.

66<). sheura Chat an exeontien ûreditor, ronde a
dofenidant ie an intenplen-ler issue, ccd r. ideiit
ont cf the jerrislictien, ahi ho compelol Cct give
sscurity fer coste. If ho had h on left te siuc
the sheniff for net cxsentio<t tus vrit, h rnps
have given ch sec-arity. Btint his application
shtcuid, aceordiag to thp e m of court, hi ilacle
hefors issue joiied, 1forc there bas bee n de-
loy froin 2nd July Ce llîh Angust, and laýintifY
lccosv oit 2tît June thint dotfQndqni r'îsid o< nt
cf tPe I<rovii o, and demauîded seounity.
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