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and upon application for disobarge, of which they
also had notice, examine insolvent if they desired
to do eo : that insolvent could flot be prejndiced
by the omission or negleot of the assignee who
lInight possibly be one of the principal creditors,
and se, naturally oppesed to insolIvent's being
discharged.

The learned judge of the County Court hield
that botb objections were good, and refused the
discharge. Upon this the insolvent applied for
leave to appeal, which wns grantedbý 'Mr. -Justice
Adern Wilson. The case wes subsý quently lîeard
in the Court ut Chancery, by way of petitioni

J. C. Ilaiilion, for the appellent, argoed thet
'he .only grounds wbiclî any creditor could take
on the application for -discharge under section
Dine, sub-section ten, were tbose set forth iii pre-
Oeding sub-section six, wliich (lues flot include
the grounds acted on by the learned Judge. As
to the second reason of the Judge, lie argued dent
Could flot be valid under eur law, whiclî express-
]y applies in Ontaîrio te aIl per>ens, wuietler
traders or net, ani that, consequently the deci-
Siens under the Englishi bankruiptcy law, !'nec
to 1862, could flot apply. Lt is stated tient tijis
Was expressly se held by the late .1udge ut the
County of York (The Ilon. S. B1 Harrisoni), in,
tbe case ut Robert IL Brett, an Insolvent.

* The folirwing anthorities were aise cited R/e
Rloi and Grai,., 13 Grant, .568; Ec parleG/s
and Ellieut; Re Boswell, 6 L T Rep. N. S 407
Re Parr, 17 U. C. C. P. 62 1 ; Exc parte VJic1îp11,
1 DeGex B:inkrtiptcy Cases, 257 ; Re li/us

9L. T. N. S. 3 .58.
VANKOUrOUNI;T, C-I think the County Court

Judge wrong in the ren~sons ass;igned by his order
* Pefnsing the certificate ut disclmerge. The assig-

f ee's neglect et duty is nu reason for depriving
the debtor of bis discharge. Any ufth[le crdditurs
CO0uld have applied te the Assignee, or te the
Jndge, te compel the Assigynee te eaul a meeting
for the examinatien ut the Inisolvent;- and, I &1p-
prehiend, [bis can yet be dune, if the Assigîîee or
Judge thinks it preper.

This* want of assets dues not appc.ie te me' te
~,in itselt, a sufficient reason for refusing the

d ischarge.
Order uf Judge reversed, and matter rer¶mtted

[b himt te deal with in accordanice lierewith.*

IiILLBORN V. MILLS ET AL.

(1]n the Cuunty Court ofth[le County uf Elgin-Before His
Houer1 Judge IUUEIS.)

erieof Papers-Irreg)lariti, vhst
n'a2Y object to-Setting, asid,&rceiu.Afruto by
Qustkersjake beose plaint iff's Attorneii-Plq nI if; a
Di.'ety and joint imaker, Ic'king up a note befe due, so as
to tuJ-Pceedingsjj ia insoleency agajottjoflt na/ee.

[St. Thomas, 6th October, 1868.1

The plaintiff was surety for the defendants
Pna promissery note given te McPberson &
or $19.5, which wns net yet payable. The
end'ints owed the plaintif' at debt uf $50, and
Otrujer te make up a suficient surn whereon -te

feund an attaclîrneut against the detendents, who
adli abscondled, the plaintiff paiid the note te NMe-

<- Iherson & C , and then made iiffirniation te his
4taRlnuuntipig in the nggregate to a suficient
~''Within the rneaning of the 7tb snb-section

ui as n appeat is reported tn 15 u. C. chan. Rcp.aa- D . .e

of the 3rd section. The plaintif' was a Quaker,
and his affirmation commenced as follows:-", 1,
William Dillon Hillborn, et the township of Yar-
mouth, &c,, do solernly, sincerely and truly
declare ani tiffirtu th:ît I arn une uft [le seciety
called Quakers. I arn the plaitiif iii [bis cause.
The defendants are in'Iebted te tue in a su'm uf
$385, cumrcncy, whieh suni is made Up as tol-
lows," &c. Tuen followed the detail, and the
particubir note ut McI'herson & Co. is [bus de-
scribed : -A premnissury notef'er $195, including
interest, dated 24th April lest past, and piiyable
on 1te ]st .Novener nexi, te Mcl'bersun, Glacigew
& Ce., ur eider, wliich said note I sigtied as a
joint ani several maker avith the said defend-
ants, but unly as a -urety fer themn, the sînîcurit
ut which note 1 have petil te the said NIcPherson,
Glasgow & Co.," &c., &C

The attachmnent issued iii tlm usual way te the
sheriff, wbo seizedl ail the proerty cf the de-
tendants, which was le iii the hi rois uof the
bailiti' ot tîte Divi>ioni Court, noicer seizut e upon
executiorns issýuc! upci jwîgmetits in tient court
algainst the left'nd.ents, et the suit et une liack-
bouse and ethers, jndgîeient creditors.

Ir. Ellis. attorney for .u rtaBackouse,
une cf tii,-judginent credîters, presentcd at peLi-
dione te tue judge utf the court, setîitig ter[h, lst,
bis ju'Jgieet, tnd execoition ; 2,I. ttt, the iifli-
davits upeni which the fiat for t1ii attachimct
was issueil were iîîsufficieîî, enid t ho proceedings,
thiereii irirtgular, becs tse, l at. the plaintiff, be-
ing" a Quaker, ia(l flot comopliel with the lst sec-
tion et the Con. Stet. ut U. C,, cap. 32, in firt
affienîingy th)ýt lie was a Quaker, and, '2ndIly, in
afflrrni te the contents ert [le affirmnation, in the
forai cf werds pregcribed by the statute: Il, A.
B3 , do seleînnily, sincerely and truly declare andi
afflrrn tlîat,"1 (L-.; and thit, in tlîe absence ef
ubserving the ferni prescribed, the affirmation
could net have the force and effect under the
In.'elvent Act et an affidavit, as required in the
7th sub-section et the ?rd section ; and because,
2nd, the affirmation, sucli as it was, waq sworn
betore the plaintiff's attorney ; and because, Srd,
thec affi1ivits et the other witnesses, peeving the
tact uf defendants' insolvency, bore date before
tthe plaintiff 's so-called affirmation ; and because,
4th, there was no sufficient debt te censtitute
plaintiff a creditor, se as te justify the adoption
ut tiiese preceedings, by wlîich defen lents' es-
tate was senglit te be piaced in compulsory
liquidiation. T1'ere were other ebjection.4 takeil
te the pruceedings, wlîich il is net necessary te
enUueiate.

A somimons was grenteil in the nz-ual wtty fer
plaintif' or bis attorney te show can-e wlîy the
proceedings slîuuld net be set acd.The sure-
mens anti petitien were served un Saturday, the
IOth Octoher, returnable un the next Tuesday
foreneun, tue 13th October.

On Tuesday. the 13th Octeber, Mr. NicLean, at-
torney for plaintif', attended te show cause, and
objected, Ist, that the service et sulminons was
inbufficient under section 11, sub-section 9, ef
the Insolvent Act, which requires une clear day's
notice, and cited the case ut Leffur v. Pitcher,
1 Dow. N. S. 767 ; Franci8 v. Beach, 9 U. C.
L. J., 266. 2nd. That the cep>' served was
net a true cep>'. 8rd. Thüt the petitiener here
cannot, and th.at none but defendants cein objeet
te an>' irregularit>' in the proceedings, antd
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