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* * * But if a servant leaves open the
stable door, and a coach-horse runs out and dos
inischief, it je otherwise."1

HERBET QUI TAU v. DowswELL.*
Mtagistratea-Ouh Of quOIVcEmion-Cbuol. &iai. C. ch. 100.
Under Consol. Stat. 0. ch. 100, sction. 3, the oath of qualifl -cation b y a Justice of the Peace must be taken beforesme J. P. ofthe county for whlch he intends toact. Itcannot be admiuist.red by the Cierk of the Peace for suchCounity, under the writ of Da'ia liie4taen issued with

the Commission of the Peece.
[Q. B., E. T. 186.]

Perhaps the distinction meant, i., that when
the animal ln the highway attacks or injures a
passenger, the owner ie not hiable, without prev-
lotis knowledge of the beast's ferocity; but that
if such an animal trespass on lande, the owner
leslhable.

My brother Morrison has fortunately noticed
a very late case, reported in 34 L. J., N. S., C. P.
31, but much more fully in 17 C. B., N. S. 245,
Read v. Edward.. There the distinction between
trespasses by dogs and by animale like oxen
seems clearly rscognised. A case in the Year
Book 20 Edw. IV., fol. 10, b., is citsd. Littieton
says: IlIf a common road lies over the land of
divers men, and if a drover cornes with hie
beasts and some of them go out of the way, he
shall b. punished in an action of trespass; and
so hors." The case in the Year Book was tres-
paso for depasturing the plaintiff's land with
beaste. There was a commom from which defen-
dant's beasts got into the plaintiff's adjoining
lands without bis knowledge, and immediately
he knsw it he (defendant) drove them ont.

mn ReadvY. Edwardk, after very elaborate argu-
ment, Willea, J., delivers judgment, and says,
"6The question was much argued, whether the
owner of a dog is answerable in treepase for every
unauthorized entry of the animal into the land
of another, as in the case of an ox. And reasons
were offered, which we need not now estimate,
for a distinction in this respect between oxen and
doge or cats, on account-first, of the difficulty
or impossibility of keeping the latter under res-
traint,-secondly, the sightness of the damage
'which their wandering ordinarily causes,-third-
ly, the common usage of mankind to allow them
a wider liberty,-and, lastly, there not being con-
sidered in law so absolutely the chattele of the.
owner as to be the subject of larceny. It is not,
however, necessary in the principal case to ans-
wer this question."'

We cannot ses our way to deciding that the
opinion of that very careful and experienced
judge, Sir James Macaulay, was flot resting on
binding authority, and we therefaore think the
appeal fails on tbis point also.

We ses ne difficulty in the objection that the
verdict is general, and that the plaintif was flot
put to hie election. As we understand Haacce v.
Adameon, 14 U..C. P. 207, it le not held that the
election muet be necessariîy made at the trial,
but that in tern the plaintif can b. forced to
elect on whieh ceunt to enter his verdict, where
only One cause of action la proved, and the ver-
dict is general. Hors ws find two conu, on
sither of which the plaintif could recover dam-
ages. We suppose in strictness lie may b. said
to have a cause O! action on each, for the tres-
pas. to the realty, and for the damage done by
the defendant keeping a mischievous bull. In
any event it ie no ground (às we understand the
rule) for nonsuit or arrest o! judgment, where
there i. no misjoinder, and where *ash counit
Dhews a good cause of action, or for new trial.
The court can always maire the Plaintif elect on
vhich count to enter vqp hie verdict ; and after
ail] it is a more question of distribution of costa.

Appeal dismissed, with coos.
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This was an action o! debt brought to recover
from defendant, a Justice of the Peace for the
United Counties o! Lanark and Renfrsw, a Pen-
alty of $100, under Consol. Stat. C. ch. 100. and
a penalty of $80 under ch. 124, Cen. Stat. U. C.

The declaration contained three counts. let,
for acting as a J. P. without taking the oath re-
quired by the third section o! the act firet men-
tioned before a J. P. o! the United Couraties of
Lanark and Renfrew. 2nd, for acting as a J.
P. without having the necessary property of
qualification requirsd by that statuts. 8rd
count, defendant having convicted the plaintif
upon a certain charge, for wilfully receiving fromn
plaintif a larger arnount of fees than by law
authorized iu respect o! suçh conviction, con-
trary to the provisions of Con. Stat. U.C. ch 124.

Pleas-Not guilty, by statuts, to ail the~ counts.
At the trial before Morriaon, J., at the last

Perth assizes, it appeared !rorn ths testimony of
Mr'. Berford, the Clerk of the Peace for the
United Counties e! Lanark and Rentre,,, that
the defendant's narne was in the commission of
the peace for those counties: that after the issu-
ing of the commission, on the 17r.h of June,
1859, h e made oath to hie property qualification
before him, the Ctrk of the Peace, who sta ted
that lie adrninistered the oath to defendant under
the authority of the writ of Dedimua Poteatatem
(which the Crown issues with and which accom..
panies the Commission of the Peace) directed to
those narned therein, to take the oath of office of
the justices named in the commission, and it
also appeared that the defendant took no other
oath of qualification except the one referred te.

Evidence was also given to shew that the defen.
dant acted as a Justice of the Peace, under the
first count. Tite evidence given to estabhi8h the
second and third counts was not sufficient.

The defendant's counsel moved for a nonsuit,
contending that the oath o! qualification sworn
before the Clerk of the Peace was a good and
valid oath, netwithstanding the provisions of sec.
8, o! Consol. Stat. C. ch. 100 ; and It was agreed
that a nonsuit should be entered, with leave re-
served te the plaintif to move to enter a verdict
for him on the first count for the penalty of $ 100,
if the court should be of opinion that the defeu-
dant should have taken the oath of qualification
before a Justice of the Peace.

Robert A4. Hairrieon obtained a rule ni8i to set
aside the nensuit and to enter a verdict for the
plaintif on the firet count for $100, in the pur-
suance of the leave reserved, on the ground that
the oath of qualification o! defendant should
have been taken before a Justice of the Peace.

Deacon shewed cause.
MoRLIsoN, J., delivered judgment.
By the third section of eh. 100, of the Consol.

Stat. C. it ia enacted, that when flot otherwise

Bee the act of luat session, at page 147, introduced tbobylate the dlfiolty-Ens. Lh. G


