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?‘:}mi.“al by the magistrate on a question of
an ntl_ty would not amount to much ; and under
¥ circumstances the action of a magistrate or
th 8 grand jury would only be a presumption
8t the charge was unfounded ; not that it was
_otz“ght.through malice. There are, however,
e circumstances to be considered in this
:ZSe: Iam strongly of opinion that, though
€Jjudgment on the requéte civile shows that
m;'i was evidence of a legal service, the plain-
b a3 been perfectly honest in setting up that
¢ was not, and in swearing to the fact. It
';!:' very suspicious circumstance a8 to the
€ at which this accusation was brought, that '
aﬂ; DPetition en nullité de décret had been filed,’
T Bolduc had got this property for $55, and
'Bp?)lllgd in a work published last year,and highly
Libeen of in the reviews, ¢ Patterson on the
ve ™ty of the Subject,” something that bears
~c TY closely on this subject. Whether the
"estede of perjury, or the facts on which it
) Were true or honestly believed to be true

u: 9uestion of fact no doubt ; but whether
re, Ming them to be true, they ought to have
in%mlbly induced the defendants to prosecute,
‘eu:(’:hel' words, whether they amounted to
lawy f!mble or probable cause, is & question of
ang t(}:r the :iudge. This is an old settled rule.
n ali e leading cases establishing it are found
foung treatiges on this subject. They will be
of g too, at page 202, of the second volume
€ book I have just mentioned, but as this

fer Rever doubted, I do not now particularly re-
those cases. What I wanted to refer to
:?:;muy was at page 201 of the same volume:
'eaao“gh malice may be inferred from want of
o in:“ble and probable cause, the latter cannot
om :;l‘ed from mutice. Both are to be inferred
efeng e acts, conduct and expressions of the
001]”:“’ as.for example, the existence of a
'Olutioml motive in the defendant, such as a re-
' R to stop the plaintiff's mouth.” Herel
Nﬁi:i:-‘»]'“ded there was a resolution to stop the
pmceedis mouth, or at all events, to stop his
Boldg, 08 en nullité de décret, by this man
o n’:ho got his property for a mere song.
thing n° cite this book as authority on any-
x €W, nor even as authority at all, but 88
in thnﬂiﬁe observation on existing law, which
a no::hn% and others is expressly given
Other .- I .ﬁnd, too, on the same page,

. 8pposite observation : «It may be

inferred from the fact that the prosecution was
instituted for & collateral purpose, such as for
frightening others, or enforcing paymen"of a
debt.” I cannot shut my eyes to the fact that
Mr. Charles Thibault in his deposition admits
that the plaintiff may not have understood that
the bailiff served an action on him, and it
appears certain that Mr. Charles Thibault had
possession of the copy said to have been served ;
and though he is not a defendant now, I cannot
disconnect him from the others as far as hisacts
affect them. The circumstances of the arrest,
and remands, and expenses the plaintiff was
put to must be taken iuto consideration, and 1
feel obliged to give him damages which I fix at
$50, and costs of action brought. This man is
proved to bear a most excelient character, and
he has been treated. to say the least, with great
harshness. I am persuaded from the facts of
the case that his affidavit was true as far as his
knowledge went, and there was no perjury,
though technically no doubt the judgment'on
the requéte held rightly that the service was
sufficient.
Duhamel & Co. for plaintiff.
Thibauls & Co. for defendant.

KeNanAN V. GERIKEN.
Malicious Prosecution—Conviction,

Malice and want of probable cause are conclusively
disproved by the conviction of the plaintiff.

Jonngoxn, J.  This is an action fora malicious
prosecution and arrest ; and I may say at once,
that considering the way in which the plaintiff
has been treated by the law, and by those who
are to some extent the minicters of the law, I
regret very much being obliged to dismiss it.
The plaintiff was a carter and was stationed in
front of the St. Lawrence Hall by his comrades
under circumstances that the defendsnt must
bave known very well; yet he thought proper,
as he had strictly a right to do, no doubt, to
prosecute him for loitering there a8 & vagiant,
and he was convicted. The point of the case
is very shortly come at. 18 there such a thing
as the possibility of proof of want of reasonable
and probable cause, and of ialice in the face
of a conviction. 1 thought not at the trial,and
1 think so still. It was urged that in a case of
Forte v. The City of Montreal, confirmed in
Review two or three terms ago, the judges had
beld that in such a casethey could incidentally



